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CITATION.

United States of America,—ss.

To Hauser Packing Company, GREETING:
You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the City of

San Francisco, in the State of California, on the

21st day of August, A. D. 1926, pursuant to an

appeal filed, in the Clerk's office of the District

Court of the United States, in and for the South-

ern District of California, in that certain cause

wherein John Morrell & Company is complainant,

and you are defendant, to show cause, if any there
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be, why the judgment in the said appeal mentioned

should not be corrected and speedy justice should

not be done to the parties in that behalf.

WITNESS, the Honorable PAUL J. McCOR-
MICK, United States District Judge for the

Southern District of California, this day of

July, A. D. 1926, and of the Independence of the

United States the one hundred and fiftieth.

PAUL J. McCORMICK,
U. S. District Judge for the Southern District of

California.

Service of the within citation and receipt of a

copy thereof is hereby admitted this 23 day of

July, 1926.

BERTIN A. WEYL,
DOCKWEILER, DOCKWEILER & FINCH,

Attorneys and Solicitors for Defendant.

[Endorsed] : Filed Jul. 27, 1926. [1^]

In the District Court of the United States for the

Southern District of California.

IN EQUITY—No.

JOHN MORRELL & CO.,

vs.

HAUSER PACKING CO.,

Plaintiff,

Defendant.

*Page-number appearing at foot of page of original certified Tran-

script of Kecord.
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BILL OF COMPLAINT.

The Honorable Judges of the District Court of the

United States in and for the Southern Dis-

trict of California:

1. John Morrell & Co., a corporation organized

and existing under the laws of the State of Maine

and having its principal place of business at Ot-

tumwa, in the State of Iowa, brings this its bill of

complaint against Hauser Packing Company, a cor-

poration organized and existing under the laws of

the State of California and having its principal

place of business at Los Angeles, in the State of

California, and in the Southern District of Cali-

fornia.

And for its cause of complaint, John Morrell

& Co. respectfully shows the Court: [2]

2. That this suit is between citizens of different

states and that the amount of the controversy herein

exceeds the sum of three thousand dollars exclusive

of interest and costs. That the Court further has

jurisdiction by virtue of the Trademark Laws of

the United States.

3. That it is and has been for a long period of

time, to wit, from prior to 1880, engaged in the

preparing, curing, smoking, and in the sale and

distribution of smoked and cured pork products,

and more particularly in the preparation, distribu-

tion, and sale of bacon and ham in the United

States.

4. That in the manufacture of its said products,
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and more particularly its bacon and ham, Jolm

Morrell & Co. has exercised superior skill and im-

proved formulas and has produced bacon and ham
of superior qualities, by reason of which superior

qualities of its bacon and ham and the skill and

industry of John Morrell & Co. it has built up a

large and valuable business in the manufacture,

distribution, and sale of its said bacon and ham.

[3]

5. That to secure to itself the benefits of its

reputation and the popular demand for its said

superior bacon and ham and for the protection of

the public John Morrell & Co. heretofore, to wit, in

1880, adopted as a trademark for its bacon and

ham the word ^^Pride''; that in 1880 and continu-

ously since that time John Morrell & Co. has

marked by stamping into the skin, or imprinting

on labels attached to the goods, in advertising and

otherwise, the said mark ^^ Pride" in a conspicuous

manner in association with its bacon and ham; that

said goods so marked have been and are being

shipped in interstate commerce between the states

of the United States, and extensively sold in the

State of California and in the southern district

thereof.

6. That heretofore, to wit, on the 4th day of

November, 1922, John Morrell & Co. applied to the

Commissioner of Patents in manner and form as

I)rovided by law for the registration of its said

trademark ^Tride" for bacon and ham, which said

mark was duly registered by the Commissioner [4]

of Patents on the 15th day of April, 1924, as No.
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182,575. Profert of said registration is hereby

made.

7. That John Morrell & Co. has expended large

sums of money in advertising its ham and bacon

under the mark ''Pride/' and that said mark

''Pride" has, by reason of said advertising become

associated in the mind of the public with the prod-

ucts of John Morrell & Co., as a result of which a

valuable goodwill in association with the word

"Pride" has been built up, the exact value of which

is difficult of computation, but which is far in excess

of the sum of $1,000,000.00.

8. That Hauser Packing Company has, with-

out the consent of John Morrell & Co., reproduced,

counterfeited, copied, and colorably [5] imitated

its said trademark "Pride" registered in the United

States Patent Office, No. 182,575, and has affixed

said mark to merchandise, to wit, bacon and ham,

of the same descriptive properties as those set

forth in the said registration, and to labels, signs,

prints, packages, and wrappers intended to be used

upon and in connection with the sale of said mer-

chandise, and has, complainant believes, used such

reproductions, counterfeits, copies, and colorable

imitations in commerce among the several states of

the United States in violation of the statutes and

law provided.

9. That Hauser Packing Company heretofore,

to wit, to the best of complainant's information, in

1920, began marking hams and bacon with the mark

"Pride" without the consent of the plaintiff, and is

still so marking ham and bacon, using said mark



6 John Morrell & Company

printed on labels which it applies to hams and

bacon, and stamping the same on skins of the meat,

infringing said trademark of John Morrell & Co.,

within the State of California and within the

southern district of said state. [6]

10. That immediately upon learning of the use

of the mark ^^ Pride" by the Hauser Packing Com-

pany in 1920, plaintiff, John Morrell & Co., pro-

tested to Hauser Packing Company, fully setting

forth its rights in the premises. Hauser Packing

Company has persisted despite repeated protests

and efforts of John Morrell & Co. to induce Hauser

Packing Company to respect its rights in the prem-

ises and has recently definitely defied John Morrell

& Co. to establish its rights by suit.

That the right of John Morrell & Co. in and to

its trademark '^Pride" has been generally recog-

nized and acquiesced in by the trade, and that its

rights in and to the said trademark have been pre-

viously adjudicated in the United States Patent

Office, which facts were fully pointed out to Hauser

Packing Company prior to the filing of this suit.

11. That by reason of said persistent use of the

said mark ^' Pride" by Hauser Packing Company
after said protests and notices, John Morrell & Co.

believe and therefore allege that the adoption and

use of the said mark by Hauser Packing Company

[7] was with the deliberate intention to unjustly

gain to itself the profits and benefits accruing to

the goodwill associated with said mark, the prop-

erty of John Morrell & Co. and to deprive John

Morrell & Co. of said profits and benefits, and said
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conduct has unjustly enriched Hauser Packing

Company and damaged John Morrell & Co. to an

extent in excess of $20,000.00.

WHEREFORE, the premises considered, the

plaintiff respectfully prays: [8]

1. That injunctions pendente lite and perpetual

be granted restraining the Hauser Packing Com-
pany, its officers, agents, and employees from mark-

ing, selling, quoting for sale, or advertising any

hams, bacon, or other similar products bearing the

mark '^ Pride."

2. That the Hauser Packing Company be re-

quired to deliver up all bacon, ham, labels, tags, or

other things bearing the mark '^ Pride" and in-

tended to be connected with or associated with bacon

or ham, to be destroyed, and the dies, plates, sten-

cils, or other implements for making said marks to

be destroyed.

3. That this cause be referred to an auditor to

ascertain the profits made by Hauser Packing Com-

pany from the sale of hams and bacon bearing the

mark ^^ Pride" and the damages suffered by the

plaintiff by reason of said infringements, and that

an order be entered requiring Hauser Packing

Company to pay to John Morrell & Co. the sum
equivalent to said profits and damages. [9]

4. That by reason of the aggravated circum-

stances attending the continued use of the mark
^' Pride" by Hauser Packing Company additional

damages be awarded John Morrell & Co. in conform-

ity with the statute.
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5. And for such other and further relief as may
appear necessary or proper herein.

JOHN MORRELL & CO.

By THOMAS HENRY FOSTER,
President.

LYON & LYON,
Attorneys for Plaintiff.

Of Counsel:

FREDERICK S. LYON.
LEONARD S. LYON.
HENRY S. RICHMOND.
MASON, FENWICK & LAW-

RENCE.

[Endorsed] : Filed Mar. 24, 1925. [10]

[Title of Court and Cause.]

ANSWER TO BILL OF COMPLAINT.

The defendant above named, Hauser Packing^

Company, a corporation, saving and reserving to

itself now and at all times hereafter all right and

benefit of exception to the bill of complaint herein

filed on account of many errors, uncertainties and

other imperfections therein contained, for answer

thereto, or to so much and such parts thereof as it

is advised by counsel that it is material or neces-

sary for it to make answer unto, hereby answers

the said bill of complaint, as follows:

I.

Denies that the amount of the controversy herein



vs. Hauser Packing Company. 9

exceeds the sum of Three Thousand Dollars ($3,-

000.00) exclusive of interest and costs, or otherwise

or at all.

II.

Alleges that it has no knowledge or information

other than from said bill of complaint, as to the

time that plaintiff has been engaged in the business

set forth in paragraph 3 of said bill of complaint,

and cannot admit or deny the allegations relative

thereto contained in paragraph 3 thereof, and in-

sists that plaintiff make proof thereof. [11]

III.

Alleges that it has no knowledge or information

other than from said bill of complaint as to the

superior skill or improved formulas exercised by

the plaintiff, or the production of bacon and ham of

superior quality, or the building up of a large and

valuable business in the manufacture, distribution

and sale of bacon and ham, and cannot admit or

deny the allegations relative thereto contained in

paragraph 4 of said bill of complaint and insists

that plaintiff make proof thereof.

IV.

Alleges that it has no knowledge or information

other than from said bill of complaint as to the time

that plaintiff adopted as a trademark for its bacon

and ham the word ^' Pride'' or the continuous use

of the said word ^^ Pride" since the year 1880, or

the marking on its goods of the said mark ^^ Pride,''

or the shipment of its goods so marked in inter-

state commerce between the states of the United
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States, or the sale thereof in the State of Califor-

nia, or in the Southern District thereof, and cannot

admit or deny the allegations of said bill of com-

plaint relative thereto contained in paragraph 5

thereof, and insists that plaintiff make proof

thereof.

V.

Admits the allegations contained in paragraph 6

of the bill of complaint.

VI.

Alleges that it has no knowledge or information

other than from said bill of complaint as to the

expenditure by plaintiff of any sums of money in

advertising its hams or bacon under the mark

'^ Pride," or as to said mark by reason of any ad-

vertising having become associated in the mind of

the public with the products of plaintiff, or as to

the goodwill [12] built up in association with

said word ^' Pride," or as to the value of said good-

will, and cannot admit or deny the allegations of

said bill of complaint relative thereto contained in

paragraph 7 thereof, and insists that plaintiff

make proof thereof.

VII.

Denies that defendant has without the consent of

plaintiff, or otherwise or at all, reproduced, coun-

terfeited, copied or colorably or otherwise, imitated

plaintiff's alleged trademark '^ Pride" registered in

the United States Patent Office, No. 182,575, or has

affixed said mark to merchandise, or to ham or

bacon of the same descriptive properties as those
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set forth in the said registration, or to labels, signs,

prints, packages or wrappers, intended to be used,

or used upon or in connection with the sale of said

merchandise, or any of its merchandise, or has used

any reproductions, counterfeits, copies or colorable

or any imitations in commerce among the several

states of the United States, or otherwise or at all,

in violation of the statute or law provided, or at all.

VIII.

Denies that defendant began marking ham or

bacon with the mark ^' Pride" in 1920, or at any

time or at all, without the consent of the plaintiff, or

otherwise or at all, or is now so marking ham or

bacon or using said mark printed on labels applied

to ham or bacon, or stamping the same on skins of

the meat, or has infringed or is infringing any

trademark of plaintiff within the State of California

or within the Southern District of said state, or

elsewhere.

IX.

Denies that immediately upon learning of the use

of the mark ''Pride" by defendant in 1920, or at

any time, plaintiff protested to defendant, or that

defendant has persisted despite repeated or any

protests or efforts of plaintiff to respect plaintiff's

rights in the premises, or that defendant has per-

sisted [13] or is persisting in refusing or failing

to respect plaintiff's rights in the premises.

X.

Alleges that it has no knowledge or information

other than from said bill of complaint as to the

general recognition or acquiescence in by the trade
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of the right of plaintiff in and to the mark ^' Pride,"

and cannot admit or deny the allegation of said bill

of complaint relative thereto contained in paragraph

10 thereof, and insists that plaintiff make proof

thereof.

XI.

Denies that plaintiff's right in and to the said

trademark has been previously adjudicated in the

United States Patent Office.

XII.

Denies that defendant has adopted or used the

said mark '^Pride" with the deliberate or any in-

tention to unjustly, or otherwise, gain to itself any

profits or benefits accruing to the goodwill associated

with said mark, or to deprive plaintiff of said or any

profits or benefits, or that the alleged or any con-

duct of defendant has unjustly or otherwise en-

riched defendant or damaged plaintiff in a sum in

excess of Twenty Thousand Dollars ($20,000.00) or

in any sum whatsoever. Denies that the mark

^^ Pride" or any goodwill associated with the mark

^' Pride" is the property of the plaintiff.

XIII.

And further answering said bill of complaint, de-

fendant alleges that it is now, and at all of the times

herein mentioned since the year 1904, has been a cor-

poration organized and existing under the laws of

the State of California and having its principal

place of business in the City of Los Angeles in said

state ; that in said year 1904, it purchased a business

established by Julius Hauser and conducted under

the name of Hauser Packing Company since 1882;
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that it is now and has been [14] ever since the

year 1904, and its aforesaid predecessor in interest

had been between the year 1882 and 1904, engaged

in the business of preparing, curing, smoking, sell-

ing and distributing pork products, and particularly

in the preparation of ham and bacon under its own
brands and labels, and the sale and distribution

thereof in the United States, but more particularly

in the State of California and in the Southern Dis-

trict thereof, and in the sale and distribution of such

ham and bacon in the Pacific States of Arizona, New
Mexico, Nevada, Utah, Oregon, and Washington,

and that during said period from 1882 to the present

date, defendant, or its predecessor aforesaid, has

produced bacon and ham of superior quality, and
by reason of the quality of its said ham and said

bacon, defendant has built up a large and valuable

business in the manufacture, distribution and sale

of its said bacon and said ham; that in the year

1907, without knowledge on its part that plaintiff,

or any other person, firm or corporation had been,

or was using, the word ^' Pride" alone or in combina-

tion with any other words as a trademark for ham
or bacon or goods of like description, and at a time

when plaintiff, as defendant is informed and be-

lieves and upon such information and belief avers,

was not engaged in any business in the State of

California or in any of the Pacific States, or in the

distribution or sale of any ham or bacon marked
with the word ''Pride" alone or in combination

with any other words in said territory, defendant

in good faith and to secure to itself the benefit of
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its reputation and the popular demand for its bacon

and ham, and for the protection of the public,

adopted as a trademark for its bacon and ham the

words ^^Hauser's Pride," and ever since said time

defendant has continuously and steadfastly marked

its best quality of ham and bacon by stamping in the

skin thereof or in printing on labels attached thereto

the said mark '^Hauser's Pride," and has exten-

sively used the same in advertising its said ham
and bacon and otherwise, and brought to the atten-

tion of the buying public [15] the association of

the words ^'Hauser's Pride" with the best quality

of ham and bacon produced by defendant, and de-

fendant's best quality of ham and bacon so adver-

tised and brought to the attention of the public

under the brand and trademark ^'Hauser's Pride,"

has become well and favorably known to the buying

public throughout the said Pacific States of the

United States, and particularly in the State of Cali-

fornia; that ever since the commencement by de-

fendant of its use of the said mark '^Hauser's

Pride" in connection with the preparation and sale

of its best quality of ham and bacon, it has shipped

and is now shipping its said ham and bacon in inter-

state commerce between the States of the United

States and has extensively sold the same throughout

said Pacific States and particularly in the State of

California ; that defendant has expended large sums

of money in advertising its best quality of ham and

bacon under the mark ''Hauser's Pride"; that said

mark ^'Hauser's Pride" has thereby become well

known to the public and has become thoroughly^
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associated with the products of the defendant, and
thereby defendant has acquired and has built up a

valuable goodwill in association with the words

'' Hauser 's Pride/' and throughout the State of

California and said Pacific States the words '' Hau-
ser 's Pride" used in connection with the sale of

ham and bacon have become in the public mind as-

sociated and connected with the products of de-

fendant; that defendant is informed and believes,

and upon such information and belief avers that up

to about the year 1920, the buying public and trade

in general in the State of California were not ac-

quainted with and did not know of any ham or

bacon sold under the mark ^' Pride" either alone

or in combination with any other word or words,

except the ham and bacon sold by defendant under

its aforesaid mark '^ Hauser 's Pride," but in the

year 1920 or thereabouts, plaintiff began to sell and

distribute in California for the first time its ham
and bacon bearing the mark ^' Pride" in combina-

tion with other words, that is to say bearing marks

such as '^Dakota's Pride," [16] ''Iowa's Pride"

and ''Morrell's Pride," and at or about said time

plaintiff extended its business of selling its ham and

bacon into said Pacific States, and particularly into

California for the first time; that defendant is in-

formed and believes and upon such information and

belief avers, that plaintiff has never used said word

or mark ''Pride" alone, as a trademark or trade

name or brand connected with its ham or bacon, but

has always used the same only in combination with

other words and particularly in combination with
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the word ^'Morrell," or the words ''John MorrelPs"

in order to indicate the origin of its product; that

ever since about the year 1920, plaintiff has engaged

in the sale and distribution of its ham and bacon in

the State of California, and has, as defendant is

informed and believes, and upon such information

and belief avers, within the last two years estab-

lished a branch packing house in the City of Los

Angeles aforesaid, and has been and is now engaged

in selling ham and bacon in competition with de-

fendant, and by reason of defendant's best quality

ham and bacon having been sold in the markets of

California under the name of ''Hauser's Pride"

as aforesaid plaintiff has derived and is now deriv-

ing the benefit and advantage of the use of the word

''Pride" in connection with defendant's name in the

sale of its, plaintiff's, ham and bacon, and of de-

fendant's advertising of ham and bacon under said

mark; that defendant is informed and believes, and

upon such information and belief alleges, that long

prior to the time that plaintiff extended its business

of selling its ham and bacon into the State of Cali-

fornia, it well knew of the use by defendant of the

said mark "Hauser's Pride" in connection with de-

fendant's ham and bacon, and well knowing said

fact allowed defendant to build up a large and lu-

crative trade in the markets of said Pacific States of

the United States, and particularly in California,

without protest, and thereafter with the intention of

obtaining the benefit of the advertising. [17] of

defendant's ham and bacon under said mark, de-

liberately entered the territory of California and
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other Western States of the United States, and ever

since so entering the State of California and other

Pacific States has been selling its ham and bacon

under the names above mentioned, and particularly

under the name '^Morrell's Pride" and has had the

benefit of defendant's advertising of ham and bacon

under its aforesaid mark which was known to the

public and associated in the public mind and by
the trade with defendant's products; that defend-

ant adopted, appropriated and used the said trade-

mark '' Hauser 's Pride" for ham and bacon and

has continued to appropriate and use the same on

ham and bacon and has for many years prior to its

use by plaintiff in the territory in which defendant,

or its predecessor in interest, has been engaged in

business since 1882, and that the public and persons

trading in ham and bacon have not been deceived,

and are not likely to be deceived into purchasing

defendant's ham and bacon instead of plaintiff's

ham and bacon by reason of the use by defendant

of said trademark of '' Hauser 's Pride."

And for a further separate and second defense to

the bill of complaint, defendant alleges that plain-

tiff has been guilty of gross laches and unreasonable

delay in commencing its suit alleged in the bill of

complaint, and also in filing its claim of trademark

in the United States Patent Office wherein and

whereby it claimed the word '^ Pride" as its trade-

mark for packing-house products. [18]

And as a further answer on the part of defendant

to the bill of complaint, and as a counterclaim by

defendant against plaintiff, defendant alleges:
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I.

That defendant is now and ever since tlae year

1904 has been a corporation organized and existing

under the laws of the State of California, and ever

since said year has had and now has its principal

place of business at the City of Los Angeles, in the

State of California, and in the Southern District

of California.

II.

That defendant is informed and believes and upon

such information and belief alleges, that plaintiff

eTohn Morrell & Company at all the times herein

mentioned has been and is now a corporation or-

ganized and existing under the laws of the State

of Maine, and has had and now has its principal

place of business at Ottumwa, in the State of Iowa.

III.

That this suit and this counterclaim is between

citizens of different states, and that the Court has

jurisdiction of this suit and counterclaim by virtue

of the trademark laws of the United States.

IV.

That in the year 1882 Julius Hauser opened and

established a business under the name of '^Hausers

Packing Company" and thereafter and until the

year 1904, continuously engaged in business under

said name, and as a part of said business was en-

gaged in the preparing, curing and smoking of

pork products, and in the sale and distribution of

such prepared, cured and smoked products in the

United States, and particularly in the State of Cali-

fornia, and other Pacific States, and was more par-
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ticularly [19] engaged in the preparation, dis-

tribution and sale of bacon and ham in said terri-

tory.

V.

That in the year 1904 and immediately after the

organization of defendant corporation, defendant

purchased and acquired from said Julius Hauser

all of the business of said Julius Hauser, established

and conducted as aforesaid, together with the good-

will thereof, and ever since the purchase thereof,

defendant has conducted the business established as

aforesaid by Julius Hauser, and continued in the

same general line of business.

VI.

That in the manufacture of said products and

more particularly in the preparation of bacon and

ham, defendant and its predecessor in interest exer-

cised superior skill and care and produced bacon

and ham of superior quality, and by reason of said

superior quality of such bacon and ham and the

skill and care exercised by defendant and its

predecessor in the preparation of bacon and ham, de-

fendant has built up a large and valuable business

in the manufacture, distribution and sale of bacon

and ham, and bacon and ham prepared and pro-

duced by defendant has become well and favorably

known to the buying public and the trade in gen-

eral in the United States and more particularly in

the State of California and other Pacific States.

VII.

That to secure to itself the benefit of its reputa-

tion and the popular demand for its said superior
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quality of bacon and ham, and for the protection of

the public, defendant heretofore did, in 1907, adopt

as a trademark for its best quality of bacon and

ham, the words ''Hauser's Pride," and that in said

year of 1907 and continuously since said time, de-

fendant has marked its best quality of bacon and

ham with the said mark ^'Hauser's Pride," by

stamping the same into the skin of said [20]

bacon and ham, or imprinting the same on labels

attached to the packages containing said bacon and

ham, and has used said mark in advertising and

otherwise in connection with the preparation, sale

and distribution of its best quality of bacon and

ham. That its goods so marked, during said period

from 1907, have been and are now being shipped in

interstate commerce between the states of the United

States, and extensively sold in the State of Cali-

fornia, and in the Southern District thereof, and

also in other Pacific States.

VIII.

That since the adoption by defendant of its afore-

said trade mark '^Hauser's Pride," defendant has

expended large sums of money in advertising its

best quality of bacon and ham under the said mark,

and said mark ^'Hauser's Pride" has, by reason of

said advertising, become known to the public and

the trade and become associated in the public mind
with the products of defendant and particularly

with the best quality of bacon and ham produced by

defendant, and as a result thereof defendant has

built up a valuable goodwill in association with the

words ^^Hauser's Pride," the exact value of which
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goodwill is difficult to estimate, but defendant be

lieves and upon such belief alleges that the same is

in excess of the sum of Five Hundred Thousand

Dollars (|500,000.00).

IX.

That plaintiff, John Morrell & Co., has, without

the consent of defendant, reproduced, counterfeited,

copied and colorably imitated defendant's trade-

mark, and has affixed said mark to merchandise,

that is, bacon and ham, and to labels, signs, prints,

packages, wrappers and advertising matter intended

to be used and actually used upon and in connection

with the sale of plaintiff's said merchandise, and

defendant is informed and [21] believes and upon

such information and belief alleges that plaintiff

has used and is using such reproductions, counter-

feits, copies and colorable imitations in commerce

among the several states of the United States, and

in the State of California, and in the Southern Dis-

trict thereof.

X.

That defendant is informed and believes and

upon such information and belief alleges that up

to the year 1920, plaintiff was not engaged in busi-

ness nor distributing its bacon or ham in the State

of California, and that in the year 1920, or there-

abouts, plaintiff commenced to sell and distribute

its bacon and ham in the State of California, and

in the Southern District thereof, and without the

consent of defendant, commenced to sell its said

bacon and ham marked with the words '^MorrelPs

Pride" and to advertise its bacon and ham under
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said name '^Morrell's Pride/' and is still selling its

bacon and ham, and advertising its bacon and bam
under the said mark and name '^MorrelPs Pride"

and has used and is using said mark ''Morrell's

Pride" printed on labels applied to its bacon and

ham, and stamped on the skins of its bacon and ham,

and has thereby infringed and is infringing de-

fendant's said mark ^^Hauser's Pride" within the

State of California and within the Southern District

of said state.

XI.

That defendant is informed and believes and upon

such information and belief alleges that at the time

plaintiff began doing business in the State of Cali-

fornia, as aforesaid, and to sell and distribute its

bacon and ham marked as aforesaid and to use said

mark '^ Morrell 's Pride" in connection and asso-

ciated with the sale and distribution of its bacon

and ham in the State of California, plaintiff well

knew that defendant was then and for a long time

prior thereto had been using the words [22]

'^Hauser's Pride" in connection and associated with

the production and sale of its (defendant's) bacon

and ham, and in advertising and selling its bacon

and ham, and well knowing the same, defendant

deliberately and with the intention of obtaining the

benefit and advantage of the advertising of defend-

ant, and the benefits which had accrued to the good-

will associated with defendant's said mark, entered

the territory in which defendant had been engaged

in business as aforesaid, and used and is still using

the words ^'Morrell's Pride" in connection with the
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sale, distribution and advertising of plaintiff's bacon

and ham; and defendant is further informed and

believes and upon such information and belief al-

leges, that plaintiff has lately threatened and is

now threatening and intending to use the word
^^ Pride" alone and without combining the same with

any other word or name, as a mark connected with

and associated with the production, sale, distribu-

tion and advertising of its (plaintiff's) goods, and

particularly its bacon and ham.

XII.

That the right of defendant in and to its trade-

mark *' Hauser 's Pride," has been, and is now,

generally recognized and acquiesced in by the trade
;

that its said trademark has become widely known

in the United States, and particularly in the State

of California and other Pacific States, and for a

long time past, and until plaintiff extended its

business into the territory of California, as afore-

said, the only bacon or ham known to the trade in

the Pacific Coast States, and particularly in the

State of California, stamped with any mark in

which the word '^ Pride" was used, was the bacon

and ham of defendant, sold and distributed by de-

fendant as aforesaid under its trademark '^ Hauser 's

Pride." [23]

XIII.

That defendant is informed and believes and

upon such information and belief alleges, that plain-

tiff has been and is now claiming to the public and

to the trade in the State of California, and other

Pacific States, that ''Pride" bacon and ''Pride"
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ham is the bacon and ham of plaintiff, and ad-

vertising to the trade that it (plaintiff) is the sole

and exclusive owner and has the sole and exclusive

right to use the word ''Pride" in connection with

the sale and distribution of bacon and ham; that

it has been and is now representing to the trade

in the State of California, and other Pacific States,

that defendant has no right to use its trade mark

adopted and used as aforesaid, and said acts and

conduct on the part of plaintiff, and the use of said

mark by plaintiff was and is with the deliberate in-

tention on the part of plaintiff to unjustly gain to

itself the profits and benefits accruing to the good-

will associated with defendant's said mark, and to

deprive defendant of said profits and benefits, and

said acts and conduct on the part of plaintiff have

caused defendant damage in a sum which cannot

be estimated and deprived defendant of sales and

business to which it was entitled and would other-

wise have had.

WHEEEFORE defendant respectfully prays—

(1) That injunctions pendente lite and per-

petual be granted, restraining plaintiff, John Mor-

rell & Co., its officers, agents and employees from

marking, selling, offering for sale or advertising

any bacon or ham or other similar products, bearing

the words ''Morrell's Pride" or the word ''Pride,"

alone, or in combination with any other words

;

(2) That plaintiff John Morrell & Co. be re-

quired to deliver up all bacon, ham, labels, tags or

other things bearing the mark "MorrelPs Pride,"

or the mark "Pride," together [24] with all
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dies, prints, stencils, or other instruments for

making said mark or marks, to be destroyed; and

(3) For such other and further relief as may

appear necessary or proper herein, together with its

€OStS.

HAUSER PACKING COMPANY.
By FEANK M. HAUSER,

General Manager.

BERTIN A. WEYL,
DOCKWEILER, DOCKWEILER & FINCH,

Attorneys for Defendant Hauser Packing Com-

pany.

[Endorsed] : Filed May 15, 1925. [25]

[Title of Court and Cause.]

REPLICATION TO DEFENDANT'S COUN-
TERCLAIM.

Comes now the plaintiff and replying to the

counterclaim set up by the defendant says:

1. Plaintiff admits the allegations of paragraph

I of the counterclaim.

2. Plaintiff admits the allegations of paragraph

II of the counterclaim.

3. Plaintiff denies that the court has jurisdic-

tion of the subject matter of said counterclaim inas-

much as the same does not fall within the scope of

the trademark laws or any other laws of the United

States, and there is no allegation of damages.

4. Plaintiff has no knowledge of the facts al-
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leged in paragraph IV and calls for strict proof

of the same. [26]

5. Plaintiff has no knowledge of the facts al-

leged in paragraph V and calls for strict proof of

the same.

6. Plaintiff has no knowledge of the facts al-

leged in paragraph VI and calls for strict proof

of the same.

7. Plaintiff has no knowledge of any use by

the defendant of the words ^^Hauser's Pride" prior

to 1920, and calls for strict proof of the same.

The allegations of nse of such mark by the de-

fendant continuously since 1920, plaintiff accepts

as admissions of record to the allegations in its bilL

8. Plaintiff has no knowledge of the facts al-

leged in paragraph VIII and alleges that any good-

will accruing to the defendant in connection with

the mark ^^ Pride" has been in derogation of the

rights of the plaintiff and constitutes property

rightly belonging to the plaintiff.

9. Plaintiff denies that it has reproduced, coun-

terfeited, copied or colorably imitated any trade-

mark of the defendant in any way and denies that

it has any intention of reproducing, counterfeiting,

copying or [27] colorably imitating any trade-

mark of the defendant in the United States or in

the State of California or in the Southern District

thereof.

10. Answering paragraph X, plaintiff alleges

that it has been engaged in business in the State of

California since long prior to the year 1920, since^
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to wit, on or before the year 1898, and that it has,

for a long period of years, to wit, since long prior to

1907, sold and distributed in the State of California

bacon and ham bearing its said trademark '^ Pride,"

affixed to said bacon and ham.

Plaintiff further alleges that it has for a long

period of years and since long prior to 1907, sold its

said bacon and ham bearing its trademark '^ Pride"

in other Western States, to wit, the State of Wash-
ington and the State of Oregon.

Plaintiff denies that it has in any manner in-

fringed upon any trademark of the defendant

within the State of California.

11. Plaintiff denies all the allegations of para-

graph XI except that it is using the mark '^Mor-

rell's Pride" and the trademark ''Pride" alone,

as it is rightfully entitled to use said marks and,

subject to the decision of this Honorable Court,

proposes to continue the use of said marks. [28]

12. Plaintiff denies each of the allegations of

paragraph X'll.

13. Plaintiff claims the right to the exclusive

use of the mark ''Pride" on bacon and on ham and

has consistently advanced said claim wherever its

rights have been questioned by the defendant or

others, but plaintiff denies any intention to un-

justly gain to itself any profits or benefits accru-

ing to any goodwill rightly belonging to the de-

fendant; denies any right of defendant in or to

said trademark "Pride"; denies that any conduct

on its part has caused any damage to the defendant

in any form.
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WHEREFORE plaintiff respectfully prays

:

1. That defendant's counterclaim be struck

from the record and that final orders be entered

herein in conformity with the prayers of its bill.

JOHN MORRELL & CO.

By HENRY S. RICHMOND,
Solicitor for Plaintiff.

MASON, FENWICK & LAWRENCE,
Counsel.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Solicitors for Plaintiff,

[Endorsed] : Filed Jul. 13, 1925. [29]

[Title of Court and Cause.]

DECISION.

Herein the Court finds

:

(1) In respect to the plaintiff's complaint, for

defendant.

(2) In respect to defendant's counterclaim, for

plaintiff.

And therefrom the Court concluded that neither-

party is entitled to recover of the other.

Decree accordingly.

June 4, 1926.

BOURQUIN,
Judge.
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MEMO.

Giving due consideration to all proper evidence

and none other, it appears that prior to 1907 plain-

tiff was vending hams and bacons in the California

market advertised or bearing the trade name and

mark ^^Morrell's Iowa's Pride" in variations. In

the said year defendant likewise entered said

market, its products advertised or bearing the trade

name and mark, ^'Hauser 's Pride."

Thereafter, and for the said market and

products, plaintiff for a trademark duly registered

the single word ^^ Pride," upon its application made
in 1922. The question is not whether the word
^^ Pride" could become a trademark, but is whether

it timely did. In general, each party [30] gave

to its name equal prominence with the word

^^ Pride." Neither relied upon the brand ^^ Pride,"

but upon the brand ^^Morrell's Pride" and^ ^ Hauser 's

Pride," respectively. There is no preponderance

of the evidence that in behalf of plaintiff and prior

to defendant's user of it the word ^^Pride" had ob-

tained a secondary meaning in common or princi-

pal characterization of plaintiff's goods or products,

or that thereafter the trade suffered confusion or

was deceived in respect to distinctions between

.plaintiff's products and those of defendant. The

suit is in the main like to Armour's Case, 283 Fed.

42, 275 Fed. 92, and ought to be and is like in de-

cision. Neither party infringes the trade name
or mark of the other.

[Endorsed] : Filed. Jun. 4, 1926. [31]
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In the District Court of the United States for the

Southern District of California, Southern Di-

vision.

No. I.-106-M.-Eq.

JOHN MORRELL & CO.,

vs.

HAUSER PACKING CO.,

Plaintiff,

Defendant.

DECREE.

On the 2d day of June, 1926, this cause came on

before the Court for trial; and evidence was taken

and argument had thereon, and said cause sub-

mitted to the Court for decision, and thereafter, on

June 4th, 1926, the Court handed down its opinion,

wherein it finds that neither party has maintained

the affirmative of its case, and that neither party is

entitled to recover of the other, and ordered decree

accordingly

;

NOW, THEREFORE, IT IS ORDERED, AD-
JUDGED and DECREED that this cause be, and

the same is hereby dismissed.

BOURQUIN,
U. S. District Judge.

[Endorsed] : Filed Jul. 1, 1926. [32]
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[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Comes now plaintiff above named and specifies

and assigns the following as the errors upon which

it will rely upon its appeal to the United States Cir-

cuit Court of Appeals for the Ninth Circuit from

the final decree of July 1, 1926, dismissing plain-

tiff's bill of complaint as in said final decree set

forth

:

That the District Court of the United States for

the Southern District of California, Southern Divi-

sion, in making and entering said final decree, erred

as follows

:

1. In dismissing plaintiff's bill of complaint.

2. In not ordering, adjudging and decreeing that

plaintiff was and is entitled to an injunction enjoin-

ing and restraining defendant as in said bill of com-

plaint prayed.

3. In not ordering, adjudging and decreeing

that plaintiff by virtue of prior adoption and use

is the owner of the trademark ^' Pride" for and as

used in connection with bacon and ham ; that said

^' Pride" constitutes a valid trademark and has been

infringed by defendant.

4. In not ordering, adjudging and decreeing that

trademark registration of the United States Num-
bered 182,572 registered April 15th, 1924, is good

and valid in law and that [33] plaintiff is en-

titled to the exclusive use thereof, and that the same

has been infringed by the defendant in the latter 's
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use of ^^Pride" in the combination ^^Hauser's

Pride" in connection with the advertising and sale

of hams and bacons.

5. In not ordering, adjudging and decreeing

that the use of the word ''Pride" by defendant is

connection with defendant's advertisement and sale

of hams and bacons is an infringement of plaintiff's

trademark rights in the word ''Pride," and that

defendant should be enjoined from such use.

In order that the foregoing assignments of er-

ror may be and appear of record, plaintiff presents

the same to the Court and prays that such disposi-

tion may be made thereof as in accordance with the

laws of the United States.

WHEREFORE, plaintiff prays that said final

decree of this court dismissing plaintiff's bill of

complaint be reversed and set aside in each and

every particular and respect and that said court be

directed to enter a decree sustaining plaintiff's said

bill of complaint at the cost and expense of defend-

ant and ordering, adjudging and decreeing that

defendant be enjoined as in and by said bill of com-

plaint prayed, and for such other and further relief

and such further proceedings in this court as may

he the Honorable United States Circuit Court of

Appeals for the Ninth Circuit, be found meet and

proper.

All of which is respectfully submitted.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff. [34]
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[Title of Court and Cause.]

PETITION FOR ORDER ALLOWING AP-
PEAL.

The above-named plaintiff, feeling aggrieved by

the final decree rendered and entered in the above-

entitled cause on the 1st day of July, 1926, dis-

missing plaintiff's bill of complaint against defend-

ant in said suit, does hereby appeal from said final

decree to the United States Circuit Court of Ap-

peals for the Ninth Circuit for the reasons set forth

in the assignments of error filed herewith, and it

prays that its appeal be allowed, and that citation

be issued as provided by law, and that a transcript

of the record and proceedings and documents upon

which said final decree was based, duly authenti-

cated, be sent to the United States Circuit Court of

Appeals for the Ninth Circuit under the rules of

said court in such cases made and provided.

Your petitioner further prays for an order fix-

ing the sum of security which plaintiff shall give

and furnish upon said appeal.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff. [35]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OF BOND.

In the above-entitled suit, plaintiff having filed

its petition for an order allowing an appeal from

the final decree of this court, made and entered

in this court July 1, 1926, dismissing plaintiff's

bill of complaint against defendant, together with

assignments of error, now on motion of Frederick

S. Lyon, Leonard S. Lyon and Henry S. Rich-

mond, attorneys for plaintiff, it is

ORDERED that said appeal be and the same

is hereby allowed the plaintiff to the United

States Circuit Court of Appeals for the Ninth

Circuit from said final decree dismissing plaintiff's

said bill of complaint against defendant; and that

the amount of plaintiff's bond on said appeal be

fixed in the sum of Two Hundred Fifty ($250.00)

Dollars, conditioned that the plaintiff shall answer

all costs which may be adjudged against it if it fails

to sustain and make good its said appeal.

Dated July 21st, 1926.

PAUL J. Mccormick,
United States District Judge.

[Endorsed] : Filed Jul. 21, 1926. [36] ;
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[Title of Court and Cause.]

COST BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That Fidelity & Calualty Company of New York
is held and firmly bound unto Hauser Packing Com-
pany, defendant in the above-named suit, in the

penal sum of Two Hundred Fifty ($250.00) Dol-

lars to be paid to said Hauser Packing Company,
its successors and assigns, for which payment well

and truly to be made the Fidelity & Casualty Com-
pany of New York, binds itself, its successors and
assigns firmly by these presents.

Sealed with its corporate seal and dated this 22d

day of July, 1926.

The condition of this obligation is such that

whereas John Morrell & Company, a corporation,

the plaintiff in the above-entitled suit is taking an

appeal to the United States Circuit Court of Ap-
peals for the Ninth Circuit to reverse a final de-

cree rendered and entered on July 1, 1926, by the

District Court of the United States for the South-

ern District of California, Southern Division, in

the above-entitled cause ordering, adjudging and
decreeing that plaintiff's bill of complaint therein

be dismissed as in said final decree set forth; and
Whereas, said District Court of the United

States [37] for the Southern District of Cali-

fornia, Southern Division, has fixed the amount
of plaintiff's bond on said appeal in the sum of

Two Hundred Fifty ($250) Dollars that plaintiff
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will well and truly pay to Hauser Packing Com-

pany, defendant, its successors and assigns, any

judgment for costs and disbursements which may
be entered against plaintiff in said cause.

NOW, THEREFORE, the condition of this obli-

gation is such that if the above-named plaintiff,

John Morrell & Company, shall prosecute its said

appeal and pay all necessary costs and disburse-

ments which may be adjudged against it if it fail

to make good its said appeal, then this obligation

shall be void ; otherwise to remain in full force and

effect.

THE FIDELITY & CASUALTY COM-
PANY OF NEW YORK.

By CECILIA STORY, (Seal)

Attorney.

State of California,

County of Los Angeles,—ss.

On this 22d day of July, in the year one thou-

sand nine hundred and twenty-six, before me, Paul

J. Emme, a notary public in and for the said County

of Los Angeles, residing therein, duly commissioned

and sworn, personally appeared Cecilia Story,

known to me to be the attorney of the Fidelity

and Casualty Company of New York, the cor-

poration that executed the within instrument, and

known to me to be the person who executed the

said instrument on behalf of the corporation therein

named and acknowledged to me that such corpora-

tion executed the same.
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(Testimony of T. Henry Foster.)

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed my official seal in the County

of Los Angeles, the day and year in this certificate

first above written. [38]

[Seal] P. J. EMME,
Notary Public in and for the County of Los

Angeles, State of California.

Examined and recommended for approval as pro-

vided in Rule 28.

HENRY S. RICHMOND,
Attorney.

I hereby approve the foregoing bond.

Dated the 23d day of July, 1926.

PAUL J. Mccormick,
United States District Judge.

[Endorsed] : Filed Jul. 26, 1926. [39]

[Title of Court and Cause.]

STATEMENT OF EVIDENCE UNDER RULE
75. [40]

TESTIMONY OF T. HENRY FOSTER, FOR
PLAINTIFF.

T. HENRY FOSTER, a witness called on behalf

of plaintiff, testified as follows

:

My full name is T. Henry Foster; age, 51; my
occupation, President of John Morrell & Com-
pany, Ottumwa, Iowa. I have been with John
Morrell & Company, plaintiff herein, 33 years,

—
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(Testimony of T. Henry Foster.)

12 years as manager of said company, and 6 years

as president. The business was originally a Brit-

ish partnership, and was incorporated as a British

Limited Corporation in 1877, and known as John

Morrell & Company, Limited. In 1909 the British

Corporation sold its assets to John Morrell &
Company, a copartnership, located at Ottumwa,

Iowa, and to the Kittery Realty Company, a Maine

Corporation. In 1915 John Morrell & Company, a

copartnership, just mentioned, was dissolved and

the assets transferred to John Morrell & Company,

a corporation organized under the laws of the State

of Maine. John Morrell & Company, Limited, the

British corporation, was composed of my father,

Thomas D. Foster, Alfred Morrell, John H. Mor-

rell, William A. Vennables, George F. Morrell,

W. H. T. Foster, and myself, T. Henry Foster.

The ownership of the plaintiff corporation is prac-

tically the same as the old partnership, except

that the interest held by Thomas D. Foster, Al-

fred Morrell, and John H. Morrell, has since passed

to the heirs or held in trust by their respective

estates. As evidence of the transfers of the busi-

ness of John Morrell & Company, Ltd., to Kit-

tery Realty Company, a Maine corporation, and

from Kittery Realty Company to John Morrell

& Company, a copartnership, and from John Mor-

rell & Company, a copartnership, to John Morrell

& Company, the plaintiff herein, I hereby pro-

duce the original bill of sale of the assets of John

Morrell & Company, Ltd., to the Kittery Realty



vs. Hauser Packing Company, 39

(Testimony of T. Henry Foster.)

Company, which instrument is dated the 23d day

of November, 1909. At the time of this transfer

I was a director of John Morrell & Company, Ltd.

This assignment . is [41] signed John Morrell &
Company, Ltd., by T. D. Foster, Chairman, and

John H. Morrell, W. H. T. Foster and T. D.

Foster, American Directors. I was personally ac-

quainted with all the parties who executed this in-

strument, and familiar with their handwriting. I

have seen them write their signatures, and I recog-

nize the signatures appearing at the end of the in-

strument as being the signatures of the parties they

purport to be.

(The transfer identified by the witness, from John

Morrell & Company, Ltd., to Kittery Realty Com-

pany, dated November 23, 1909, is offered in evi-

dence and marked Morrell's Exhibit No. 1.)

The stock of the Kittery Realty Company at the

time of the transfer mentioned above was held by

Alfred Morrell, George F. Morrell, William A. Ven-

nables, John H. Morrell, Thomas D. Foster, W.
H. T. Foster and T. Henry Foster, who are the

same persons who held the ownership in the stock

of John Morrell & Company, Ltd. I was familiar

in November, 1909, with the details of the trans-

action covered by the bill of sale which was exe-

cuted by John Morrell & Company, Ltd., to the

Kittery Realty Company. I recognize the paper

that I now have, as the original bill of sale of the

assets of the Kittery Realty Company to John Mor-

rell & Company, a copartnership. This instrument
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(Testimony of T. Henry Foster.)

was dated November 24, 1909, and signed Kitt^ery

Realty Company, by Thomas D. Foster, President.

The Kittery Realty Company was a concern en-

gaged in the business of holding real estate. The

charter of this corporation entitled them to deal in

the meat business. I know this to be a fact, be-

cause I have read a copy of the charter, which is in

my possession. I cannot say whether it is un-

usual for a realty company to engage in the meat

business. The Kittery Realty Company did not

pack or otherwise put up or sell or distribute meat.

I recognize the signature of my father, Thomas

D. Foster, appearing at the end of [42] the

bill of sale from John Morrell & Company to the

Kittery Realty Company, and the bill of sale from

the Kittery Realty Company to John Morrell &
Company, a copartnership; and the dates of such

instruments indicate that the Kittery Realty Com-

pany held an interest in the business for practically

one day.

(The transfer identified by the witness, from

said Kittery Realty Company to John Morrell &
Company, a copartnership, dated November 24,

1909, is offered in evidence as MorrelPs Exhibit

No. 2.)

(Defendant's counsel objected to the offer for

the reason that the Kittery Realty Company, as

shown by the testimony of the witness, did not

engage in the meat business and did not pack or

otherwise put up or sell or distribute meats; there-

fore, did not acquire any title, right of owner-



vs. Hauser Packing Company, 41

(Testimony of T. Henry Foster.)

ship, in a meat trademark, subject to transfer in

any manner or form.)

The officers of the Kittery Eealty Company on

November 24, 1909, were John H. Morrell, W.
H. T. Foster, T. Henry Foster, and Thomas D.

Foster. All of these persons were officers of John

Morrell & Company, Ltd., at that time. All of

the persons mentioned in the answer above, with

the exception of Thomas D. Foster, became officers

of John Morrell & Company, the Maine corpora-

tion, plaintiff herein.

The document just handed me is the original

bill of sale of the assets of John Morrell & Com-
pany, a copartnership, to John Morrell & Com-
pany, a corporation organized under the laws of

the State of Maine, and plaintiff herein. This

instrument was executed on December 31, 1915,

and signed John Morrell & Co., copartnership, by

John H. Morrell, Chairman Pro. Tem. of its Com-
mittee of Management. I was a member of the

copartnership at the time of the execution of this

instrument, and familiar with the details of the

transactions leading up [43] to the execution of

said instrument. In fact, I personally handled

the transfer myself. John H. Morrell, who signed

the instrument as Chairman of John Morrell &
Company, a copartnership, is deceased. I was

familiar with the signature of John H. Morrell

on the date he executed that instrument, and iden-

tify the same as being his signature. John H.

Morrell, in executing this instrument, acted with
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full authority and power vested in him by the other

members of John Morrell & Company.

(The instrument last identified by the witness

is offered in evidence, and marked Morrell's Ex-

hibit No. 3.)

John Morrell & Company were engaged, in the

year 1909, at Ottumwa, Iowa, in the meat packing

business. John Morrell & Company started the

business of meat packing in Ottumwa, Iowa, in

1877. It had been in continuous operation ever

since and up to the time that the copartnership

ceased to exist in 1915, at which time the busi-

ness was incorporated under the laws of the State

of Maine.

I first became connected with the business of

John Morrell & Company in 1894, at Ottumwa,

Iowa, and continued there until 1897. Then I

was in New York and Boston until January 1,

1901, when I returned to Ottumwa, Iowa, and

remained there until 1909. Then I moved to Sioux

Falls, South Dakota, returning to Ottumwa in

1912, and again became connected with the Ot-

tumwa plant of John Morrell & Company, where

I have remained ever since. I was with John

Morrell & Company at their Sioux Falls plant

from 1909 until 1912. John Morrell & Company,

the present corporation, and its predecessors, have

been during the period mentioned engaged in

slaughtering livestock and marketing packing-house

products, dealing in packing-house by-products, gro-

cery products, including butter, eggs, cheese and bi-
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ological products. Plaintiff, John Morrell & Com-
pany, maintains an establishment at Ottumwa, Iowa,

and Sioux Falls, [44] South Dakota, for carrying

on the manufacture and sale of its products. It

maintains branches for the distribution of its

products in Des Moines, Chicago, Philadelphia,

New York, Syracuse, Boston, Mobile, Memphis,

Pittsburgh, Detroit, Cleveland, Oakland, Fargo,

Duluth, St. Paul, Minneapolis, Aberdeen, South

Dakota, also Lincoln, Nebraska. In addition to

these branch houses, the plaintiff company main-

tains and makes route car distributions. This

route car distribution covers a large part of the

United States. In addition, the Company also

maintains sales agencies in various cities through-

out the United States. There are about 1,900 em-

ployees of the company at the Ottumwa plant, and

about 1,500 at the Sioux Falls plant. The terri-

tory covered by the distribution and sale of the

Company's products is practically the entire United

States, United Kingdom of Great Britain, Con-

tinental Europe, Porto Rico, Cuba, and Mexico.

In its business the Company employs between five

and six hundred refrigerator cars for the distribu-

tion of hams, bacons, lard and other products. I

have here in my possession two photographs show-

ing strings of Morrell's refrigerator cars, upon

which cars the following wording appears

:

''MorrelPs Pride Blacon."

^'Morreirs Pride Hams."

''Morrell's Pride Canned Meats.''
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(The two photographs produced by the witness

are attached together and introduced as one exhibit,

and marked Morrell's Exhibit No. 4.)

(Counsel for defendant objected to the introduc-

tion of Morrell's Exhibit 4, on the ground that the

photographs are incompetent and immaterial.)

The plaintiff company employs the trade marks

or brands of ''Pride Brand," ''Airship Brand," and

"Eureka Brand," in connection with the manufac-

ture and sale of its products. The annual busi-

ness done by the plaintiff company approximates

[45] seventy-five million dollars. The leading

trademark of the plaintiff is "Pride." To my
knowledge, the plaintiff and its predecessors in

business have employed its "Pride" brand in con-

nection with the manufacture, sale and distribution

of its meat products since 1894, being the date

that I came with the Company. I saw the "Pride"

label and brand being used in the packing-house

many years prior to my business connection with

the plaintiff company. The "Pride" brand has

been used or displayed by John Morrell & Com-

pany, the present corporation, and its predecessors,

in connection with the manufacture and sale of

meat products, by burning in the skin of the meat,

stenciled on boxes, and affixed to packages in the

shape of or by means of labels and similar desig-

nating marks. Approximately 75 per cent of the

entire business of John Morrell & Company, plain-

tiff herein, is put out and sold under the "Pride"

brand. The "Pride" brand is applied by the plain-
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tiff company to hams, bacon, lard, and canned

meats. The goods under this brand are known
in the trade and called for by the trade and con-

suming public by the name ''Pride."

(A certified copy of the certificate of the incor-

poration of John Morrell & Company, a Maine cor-

poration, plaintiff herein, is introduced into evidence

and marked ''Morrell's Exhibit No. 5.)

I am familiar with the stock-books and the record

books of John Morrell & Company, the plaintiff,

and its predecessors in business. The book just

handed me is the stock-book of John Morrell &
Company, Limited, containing the entries of the

inventories dated March 31, 1889. I find therein

an entry of ''Pride Bellies," dated March 31,1889.

The entry is in the handwriting of my father,

Thomas D. Foster. This stock-book which I have

just identified is one of the regular records of the

plaintiff. This book, with other records, was trans-

ferred in due course of business at the time of the

transfer of the [46] assets of the copartnership

to the Maine corporation. On page 56 of said

stock-book is an entry of March 31, 1889, "Iowa's

Pride Bacon." There are other references in the

stock-book: On October 26, 1889, entered as "B
Bacon, IP"; also October 31, 1891, an entry of

"I. P. B.Bacon," meaning Iowa's Pride breakfast

bacon; also on March 31, 1893, an entry of "22,000

ham labels, I. P," meaning Iowa's Pride.

(The pages of the stock-book from which the wit-

ness testified are offered in evidence, and it is
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agreed that photostatic copies may be made and in-

troduced in evidence as Morrell 's Exhibit No. 6,

with like force and effect as if the original books

were offered.)

Mr. WEIL.—The offer of the inventory dated

March 31, 1889, is objected to on the ground that it

is incompetent and immaterial, and does not show

that the word ^'Pride" is therein in any respect

whatsoever.

The WITNESS.—I produce price list of John

Morrell & Company, Ltd., of July 17, 1895, wherein

Pride Brand meats are listed and offered for

sale by John Morrell & Company, Ltd.

(The price list produced by the witness is of-

fered in evidence as Morrell's Exhibit No. 7).

I also have price list of John Morrell & Com-

pany, Ltd., March 22, 1897, which lists smoked

meats under Iowa's Pride brand.

(The price list dated 1897, identified by the wit-

ness, is offered in evidence as Morrell's Exhibit No.

8.)

I also have another price list issued by John

Morrell & Company, Ltd., August 10, 1899, in which

are listed smoked meats under the Iowa's Pride

brand. On the front of this 1899 price list are pic-

tured hams and bacon. The markings on a piece

of bacon read '^Morrell's Iowa's Pride," and on

one of the hams the wording '^Morrell's Iowa's

Pride." And I know of [47] my own personal

knowledge that John Morrell & Company, Ltd.,.
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marked, sold and shipped hams and bacon in 1899'

with the words ^^ Iowa's Pride."

(The price list dated 1899, last identified by the

witness, is offered in evidence and marked Morrell's

Exhibit No. 9.)

Mr. WEIL.—Objection to the offer of Exhibits

7, 8 and 9 is made, for the reason that the price

lists do not in any part show the word ^^ Pride"

alone, but show instead it to be an entirely different

brand, '^Iowa's Pride"; and it is therefore imma-

terial.

The WITNESS.—I produce herewith a red heart

label similar to the labels displayed on the front of

the price list dated 1899, Morrell's Exhibit 9.

(The label just produced by the witness is here

offered in evidence as Morrell's Exhibit No. 10.)

The COURT.—It will be a part of the last lot of

exhibits that were objected to, and an exception

noted.

The WITNESS.—I herewith produce a black

print of a label for California hams, Iowa's Pride,

printed in 1894 by the United States Printing and

Lithographing Company, of Cincinnatti, Ohio, I

received this print from the Lithographing Com-

pany of Cincinnati, Ohio, from their records.

(The black impression print referred to by the

witness is here offered in evidence as Morrell's Ex-

hibit No. 11.)

The WITNESS.—I produce herewith an impres-

sion of burning brand reading ^^ Morrell's Iowa's
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Pride," used for burning the skins of hams and ba-

cons, as indicated on the price list printed 1899.

(The burning brand is here offered in evidence

as MorrelPs Exhibit No. 12.)

Mr. WEIL.—To which the same objection is

made. [48]

The COURT.—It will take the same course. The

same ruling.

Q'. Please state, if you know, how hams and ba-

cons branded or labeled ''Morrell's Iowa's Pride"

are called for by the trade and the consuming pub-

lic.

Mr. WEYL.—This is objected to as calling for

the conclusion of the witness; the prints themselves

being the best evidence. [49]

The WITNESS.—The meats branded MorrelPs

Iowa's Pride or Iowa's Pride or Morrell 's Pride

have usually been called for by the trade and re-

ferred to as '^ Pride hams and bacons," etc.

I herewith produce a copy of a file copy of a let-

ter dated November, 1917, written to Mr. R. C.

Smith, Ottumwa, Iowa, in which ^^ Pride" is used

in designating the brand of flitches of bacon.

(The carbon copy of the letter produced by the

witness is here offered in evidence as Morrell 's Ex-

hibit No. 13.)

Mr. WEIL.—That is objected to as incompetent,

irrelevant and immaterial, and hearsay.

The COURT.—Same ruling.

The WITNESS.—Exhibit No. 13 was dictated
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by R. D. Rodgers, assistant to tlie sales manager in

the Ottumwa territory, on November 8, 1917.

I have here three orders, which are, to the best of

my knowledge, three orders to John Morrell & Com-
pany, from customers. These orders bear dates

July 19, August 3, and August 11, 1921. One of

these orders specifies Pride hams; another Pride

dried beef ; and the other Pride skinned hams.

(The three orders are attached together as one

exhibit and marked Morrell's Exliibit No. 14.)

Mr. WEIL.—That is objected to as incompetent,

irrelevant and immaterial, and hearsay.

The COURT.—Same ruling.

The WITNESS.—It is the practice of the plain-

tiff company not to keep copies of its orders for

any great length of time, as it receives hundreds of

thousands of orders annually. I have here two

packages of orders, which are a few of the great

many that we received during the years 1920 and

1921. [50] I find among these many orders for

hams and bacons indicated under the name of

^^ Pride." The wording on the labels or on the

meats themselves which were sold under these or-

ders is the brand ''Morrell's Iowa's Pride." In

1921, to the best of my knowledge, it would be

''Morrell's Pride." During all the years that I

have been connected with the complainant, John

Morrell & Company, and its predecessors, its prod-

ucts were marked ''Iowa's Pride" or ''Morrell's

Iowa's Pride" or ''Morrell's Pride," and have been
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called for by the trade and by dealers and the re-

tail trade as Pride Brand.

(The two packages of orders identified by the

witness are attached together as one exhibit and in-

troduced in evidence as Morrell's Exhibit No. 15.)

Mr. WEIL.—I would like the record to show an

objection to that, upon the ground it is incompe-

tent, irrelevant and immaterial, the witness having

testified that the labeling on the goods sold pursu-

ant to such orders was in each instance either Mor-

rell's Pride or Iowa's Pride, and not the word

^^ Pride" alone.

The COURT.—Same ruling.

The WITNESS.—I produce certificate of regis-

tration 182,575, April 15, 1924, and state that John

Morrell & Company, the plaintiff, was the owner

of said registration at the date the present suit was

brought.

(The copies of registration No. 182,575, registered

by John Morrell & Company, the plaintiff, on April

15, 1924, is here offered in evidence as Morrell's Ex-

hibit No. 16, and and it is agreed that an uncerti-

fied copy may be used with like force and effect as

if a certified copy thereof was entered.)

The WITNESS.—I produce two photographs of

the plant of John Morrell & Company at Ottumwa,

Iowa. One is a view from [51] the air, and the

other is a view of one of the buildings of the plant

photographed from the ground.

(The two x)hotographs were attached together as
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one exhibit, and introduced in evidence as Morrell's

Exhibit No. 17.)

I visited Los Angeles in February and March,

1913, and again in March and April, 1920. On the

occasion of my visit to Los Angeles in 1913 I did

not observe any hams and bacons in the market in

Los Angeles bearing the name of Houser's Pride.

Prior to 1913, plaintiff's predecessors had on the

market in Los Angeles and in California hams and

bacons that were branded or labeled with the word
^^ Pride." I produce at this time private journal

of John Morrell & Company, Limited, the closing

hook for the year 1897, and covering the years 1893-

1909. The entry on page 118, dated March 31, 1898,

entitled Orr, expense $50.37, is an entry indicating

expenses incurred in comiection with the agency of

Cal M. Orr of Oakland, California, where John

Morrell & Company had an agency. The expense

accoiuit of March 31, 1898, would cover a period

from October 1, 1897, to March 31, 1898, inclusive.

During that period John Morrell & Company, Lim-

ited, were shipping hams and bacons from Ot-

tumwa, low^a, to California. These hams and ba-

con had wrappings or labels with the wording

^^ Morrell's Iowa's Pride." During all the time

since that date the plaintiff and its predecessors

have continued to ship hams and bacon into Cali-

fornia up to the present time, and these hams and

bacons have been marked during all of that time

'^Morrell's Iowa's Pride" or '^ Morrell's Pride."
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I produce a letter dated July 23, 1902, addressed

to John Morrell & Company, from Orr & Breedlove.

This letter is in reference to a shipment of canned

goods to California. The letter-head shows the word-

ing '^Morreirs Iowa's Pride." Orr & Breedlove

were the agents for the company in California for

Pride hams and bacon. [52]

(The letter produced by the witness is here of-

fered in evidence as MorrelPs Exhibit No. 18.)

This letter. Exhibit 18, was received by the plain-

tiff company, in the regular course of business, on

July 28, 1902, according to the rubber stamp im-

pression appearing thereon. This letter was taken

from the regular files of the company. In 1906 Mr.

Foster Morrell was our agent in Los Angeles for

the sale and distribution of Pride hams and bacon,

and Mr. Frank L. Warner represented us in South-

ern California and in New Mexico at the same time.

I have here a scrap-book containing advertising

copy dated 1905, and on to 1906, in which appears

a copy of advertisements indicating the sale of

''Pride" hams and bacon and so forth in Califor-

nia.

(The two pages of scrap-book identified by the

witness are here offered in evidence as Morrell's

Exhibit No. 19.)

Mr. WEYL.—To this offer the objection is made

that the advertisements that have been referred to

by the witness show that the word ''Pride" alone

has not been used; that in each instance Iowa's

Pride or Morrell's Pride were used; and therefore
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that the evidence is incompetent, irrelevant and im-

material.

The COUET.—The Court will take note of that

when it comes to pass on it, but for the sake of the

record the objection is overruled and an exception

noted. In so far as not competent or material or

of importance, it will be ignored.

The WITNESS.—These advertisements refer to

California business, and also to Spokane and Seat-

tle. John Morrell & Company had branches in

both Spokane and Seattle in 1906. In 1920, during

my visit to Los Angeles, I observed ^^ Pride" hams

and bacon being offered for sale in Los Angeles by

the Hauser Packing Company, of Los Angeles, Cali-

fornia, the defendant herein. This was the first

knowledge that I or my company had that Hauser

Packing Company, the defendant, was placing hams

or [53] bacon on the market in California or

elsewhere under the name Pride brand or Hauser 's

Pride brand. I wrote to my company at Ottumwa

on April 13, 1920, and addressed it to Mr. McE.,

intended for T. G. McElroy, advertising manager

for John Morrell & Company at Ottumwa, Iowa.

On June 12, 1920, we wrote a letter to Hauser

Packing Company, calling their attention to the

fact that we held certificate of registration to Pride

trademark, and asking them to discontinue the use

of the same. The Hauser Packing Company re-

plied through their attorneys, Dockweiler & Finch,

of Los Angeles, on June 29, 1920. They replied ad-

vising that they would examine into the matter,
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and again on July 12, 1920, they wrote us that the

Hauser Packing Company declined to accede to our

request to discontinue the use of the word Pride

in connection with these products. In 1920 we ob-

tained one label each, such as the Hauser Packing

Company was using on bacon and ham. We wrote

to the Hauser Packing Company again 1922, ask-

ing them to advise us if the Hauser Packing Com-
pany still continued the use of the Pride brand.

During my visit to Los Angeles in 1920, I called at

the plant of the Hauser Packing Company and met

Mr. Hauser. I obtained the impression, from my
conversation with Mr. Hauser, that he was desir-

ous of quitting the meat packing business at that

time. I went with a real estate man to the plant

of the Hauser Packing Company, where I met a

Mr. Hauser. Mr. Hauser stated in my presence

that the business was small and that they might

consider selling out, and suggested that if John

Morrell & Company was looking for a place to do

business in Los Angeles it might be well for them

to make some arrangements with him. As I stated

before, I wrote again to the Hauser Packing Com-

pany in regard to its use of the Pride brand, and

on January 16, 1922, we received a reply from the

manager of our Los Angeles branch advising us that

the Pride brand was being used right along by the

Hauser Packing Company. [54]

(The Los Angeles correspondence referred to by

the witness, including letter of the witness to Mr.

McElroy ; the letter of John Morrell & Company to
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the Hauser Packing Company; the letter of John

Morrell & Company to its Los Angeles agent, and

the reply thereto; the two letters from Dockweiler

& Finch, attorneys for Hauser Packing Company,

and the two Pride bacon and Pride ham labels at-

tached to the letter of one R. E. L. Morrison of Los

Angeles, California, are attached together as one

exhibit, and introduced in evidence as Morrell's Ex-

hibit No. 20.)

(It is stipulated and agreed that photostatic

copies of the letters and labels constituting Exhibit

2^0 may be used in lieu of the originals, with the

same force and effect as though the originals were

offered.)

Q. Have you any evidence that the Hauser Pack-

ing Company, the defendant, during the period

from May, 1920, to the date of the bringing of this

suit, changed its brand or trademark from Pride

or Hauser 's Pride to Select or Hauser 's Select

Brand?

A. Yes, sir. I have here a copy of Leighton's

Magazine for July, 1924, published in San Fran-

cisco, California, on page 27 of which there appears

an advertisement for '^ Hauser 's Hams," '^Select

Mild Cured Hams," and ''Hauser 's Select Mild

Cured Bacon," and ''Hauser 's Select Sausage."

Mr. F. S. LYON.—We offer that in evidence as

Exhibit 22.

Mr. WEYL.—To which objection is made that it

is incompetent, irrelevant and immaterial and hear-

say.
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The COUET.—What is the object of this,

Mr. P. S. LYON.—The witness asserts that he

called upon them and they discontinued it, and that

is the reason why they did not bring the suit ear-

lier. It is immaterial to a great extent, except it

is historical.

Mr. WEYL.—If your Honor please, that is no

evidence that it was discontinued. [55]

The COUET.—No, I don't think so. The objec-

tion is sustained.

Mr. F. S. LYON.—If your Honor please, it may
be true that they may not have discontinued, but

after this man called upon them and then seeing

this advertisement may have made our people un-

derstand that they had discontinued it.

The COUET.—The objection is sustained.

Mr. F. S. LYON.—Note an exception.

Q. Did you receive any communication in regard

to this publication and this advertisement of the

Hauser Packing Company in Leighton's of July,

1924, and if so from whom and upon what date?

A. On July 18, 1924, we received a letter from

the manager of our Los Angeles, California, plant,

calling our attention to the Hauser advertisement

in Leighton's Magazine and stating that they had

not been able to get any information regarding

Hauser changing the name from ^^ Pride" to '^Se-

lect."

Mr. WEYL.—That is objected to as secondary

and hearsay.

The COUET.—Sustained.

I
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Mr. F. S. LYON.—Then, in 1924, they published

a notice, which notice is offered in evidence as

Plaintiff's Exhibit No. 23. It is a notice of the

registration of ^^ Pride" both in the United States

Patent Office and the State of California. It is of-

fered in evidence showing simply their assertion of

their rights.

Mr. WEYL.—That is objected to as incompetent,

irrelevant and immaterial.

The COURT.—Sustained. Where it is obviously

incompetent or immaterial, the Court has no hesi-

tancy in ruling it out altogether.

(The two copies of letters referred to by the wit-

ness, in connection with the 1924 Los Angeles cor-

respondence, are attached together as one exhibit,

and offered in evidence as MorrelPs Exhibit No.

21.) [56]

Mr. WEYL.—To which objection is made that it

is incompetent, irrelevant and immaterial, and hear-

say.

The COURT.—The objection is sustained.

(Page 27 of Leighton's July, 1924, issue is here

offered in evidence, containing an advertisement of

the Hauser Packing Company, as MorrelPs Ex-

hibit No. 22.)

Mr. WEYL.—To which objection is made that it

is incompetent, irrelevant and immaterial, and hear-

say.

The COURT.—Objection sustained. [57]

Mr. P. S. LYON.—Note an exception.

(Certificate of Registration No. 9827, dated May
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12, 1923, the California State registration of the

word ^'Pride" in the State of California, is offered

in evidence as MorrelPs Exhibit No. 24.)

Mr. WEIL.—That is objected to as irrelevant,

incompetent, and immaterial.

The COURT.—What is the object of this?

Mr. F. S. LYON.—This is a registration under

our California State statute, which shows another

muniment of title. The State of California pro-

vides for registration, and Hauser never even regis-

tered here.

The COURT.—What is the date of it?

Mr. F. S. LYON.—1924, I think.

Mr. WEIL.—It is 1923.

The COURT.—The objection will be overruled;

the usual ruling.

The WITNESS.—It has always been the policy

of John Morrell & Company to avoid litigation or

law suits of any kind and to settle differences of all

kind in a friendly, amicable manner, without re-

course to law, and this was the policy that we pur-

sued in dealing with the Hauser Packing Company.

I have here a wrapper that was mailed to us from

our Los Angeles branch. It was removed from a

side of Hauser Packing Company bacon. It is in

the identical condition now as it was when received

by our company. It was received about June, 1924.

(The wrapper identified by the witness is here

offered in evidence as Morrell's Exhibit No. 25.)

Mr. WEIL.—That is objected to upon the ground

it is incompetent, irrelevant and immaterial.
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The COURT.—The last objection is overruled as

the others
; [58] the same ruling is made.

The WITNESS.—I have here two skins, one off

of bacon and the other off of a ham. These skins

were received from our Los Angeles branch, June,

1924. Both skins are branded with a burning iron

^^ Hauser 's Pride." These skins were taken from
hams and bacon that was sold by the Hauser Pack-

ing Company, defendant herein.

(The two skins identified by the witness are here

offered in evidence as MorrelPs Exhibit No. 26.)

I produce two burning brand impressions em-

ployed by John Morrell & Company in branding ham
and bacon.

(This impression is here offered in evidence as

Morrell's Exhibit No. 27.)

I produce at this time two photographs received

in June, 1924, of a delivery truck of the Hauser

Packing Company of Los Angeles, California, show-

ing the word '^ Pride" in connection with the in-

scription thereon. The word ^^ Hauser" is sepa-

rated from the word '^ Pride" by a panel, upon

which there is other lettering, the word ^^ Pride"

being used in connection with the word ^^bacon"

which appears on the panel following the word

^' Pride."

(The two photographs are attached together as

one exhibit, and introduced in evidence as Morrell's

Exhibit 28.)

Cross-examination.

I am the same Thomas Henry Foster, who, as
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President of John Morrell & Company, signed the

application, serial No. 171588, on which our regis-

tration 182575 was obtained. At the time of the

registration of the word ''Pride" we were usin^

the word ''Pride" alone. The word "MorrelPs"

appears upon practically all our labels, but the

word "Pride," which is a trademark, was used by

itself. The word "Morrell's" indicated [59]

ship. Both the words " Morrell 's" and "Pride"

appear on the labels somewhere. The labels read

"Morrell's Pride." We used "Dakota's Pride" in

the State of South Dakota. We have not always

used some other word in connection with "Pride."

I have already testified we used the word "Pride"

alone.

Q. You have also stated that the word "Morrell's"

appeared upon the same label?

A. A great many things appear. The Govern-

ment's inspection. But the brand is "Pride."

Q. Well, Mr. Poster, that is a legal argument.

I am asking you the appearance of the label.

A. I have already told you.

Q. The word "Morrell's" or the word "Dakota"

—or "Dakota's," as I understand you now—al-

ways appeared upon the same labeling, above or

preceding the word "Pride"; is that correct?

A. Yes, sir. [60] We have run route cars for,

I suppose, twenty years. I don't know offhand.

We have within the past few years run route cars

in California. Five years ago, possibly, In stat-

ing that approximately 75 per cent of our business
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is under the Pride brand, I refer to our meat busi-

ness. We have by-products not included in that

statement. We do not handle flour, but we do
handle canned goods and articles of that kind. I

am not aware of the fact that there have been used

and registered in the United States Patent Office,

for flour alone, as brands, ''Pride of the Pacific,"

''Pride of Bermuda," "Pride of St. Louis," "Pride

of Montana," "Pride of Denver," "Pride of Colo-

rado," "Pride of the Rockies," "Pride of the Kit-

chen," "Pride of Richmond," "Pride of Niagara,'^

etc. I have not heard of "Daniel's Pride," "Daily

Pride," "Southern Pride," "Clinton Pride," "Is-

land Pride," or "Prairie Pride." I am not aware

there are various "Pride" brands used for prac-

tically every grade of food products, outside of

meats. We have been selling our "Morrell's Pride"

or "Iowa's Pride" in California since 1897. I fix

that date by the fact that that was the date on which

we sent Mr. Orr to Oakland, California, to sell our

products. We commenced selling in Los Angeles,

I think, in the year 1905, or 1906. Our records

show that we had a representative out there prior

to 1910. It has not come to my attention at any

time that in any instance purchasers of Hauser 's

Pride meats, when intending to buy ours, bought

Hauser 's Pride meats. [61]

Redirect Examination.

John Morrell & Company and its predecessors in

business have been shipping their products in re-

frigerator cars for about 35 years. Prior to 1897
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the predecessors of John Morrell & Company

shipped hams and bacon under the Pride brand to

California on mail orders. I now produce a stencil

impression of a stencil used by John Morrell &
Company for branding the boxes in which Pride

brand bacon is packed for shipment. I now pro-

duce an ink impression of a burning brand used

for burning the trademark Pride Brand onto the

skin of hams and bacon.

(The two sheets of paper reading ^^ Pride Brand,"

testified to by the witness, are attached together

as one exhibit, and introduced in evidence as Mor-

rell's Exhibit No. 29 and No. 29-A, respectively; the

box stencil being marked No. 29, and the burning

brand being marked No. 29-A.)

Recross-examination.

These last two exhibits, 29 and 29-A, are com-

plete in themselves, and no other word was used in

connection with them.

TESTIMONY OF GEORGE W. GRAY, FOR
PLAINTIFF.

GEORGE W. GRAY, a witness produced on be-

half of plaintiff, being first duly sworn, testified

as follows:

My name is George W. Gray. I reside at 1820

Military Avenue, Omaha, Nebraska; age 53; and

am a meat cutter by occupation. I have been in

the meat cutting business for 33 years, handling

both smoked and fresh meats. I am at present
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employed by Armand Peterson, of Omaha, Ne-

braska. During the past thirty or thirty-three years

I have handled all brands of smoked meats. Among
the brands handled by me are Amour's Star, Swift's

Premium, Morrell's Pride, Cudahy's Puritan, and

Morton & Gregson's Coupon. I have practically

all the time handled John Morrell & Company's

Pride ham and bacon. During the time that I have

[62] been engaged in the meat cutting business,

I have sold Morrell's Pride hams and bacon in

Omaha and Valley Junction, Iowa. I have always

been engaged in the retail trade. It has been my
experience and observation that when customers

were ordering Morrell's ham and bacon, they always

indicated those products by asking for Pride brand.

When salesmen for John Morrell & Company solic-

ited business, endeavoring to make sales of Mor-

rell's products, they would always want to know

how much Pride and how much Eureka brand bacon

and ham that I needed.

Cross-examination.

The hams and bacon that I have handled of John

Morrell & Company bore labels. Years ago they

were labeled ''Iowa's Pride." I don't know how

many years. When they changed the label, they

changed to ''Morrell's Pride." Years ago they

changed from Iowa's Pride to Morrell's Pride.

Just when this change was made, I cannot say. It

was a long time ago. I do not think it was over

twenty years ago that they dropped "Iowa's Pride, '^

it was not that long ago. It is a long time since
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I have seen Iowa's Pride brand. I have never han-

dled any Hauser's Pride, Southern Pride, Virginia

Pride, Arkansas Pride, or any Pride of Tennessee.

I have seen Arnold Bros. Pride, but I have not

handled it. I have seen markets handle it in Omaha.

It was boxed bacon, I think. That was several

years ago. I never handled any other Star Brand

than Armour's Star. I never handled any Southern

Star or Detroit Star or any other Star brand. I

don't think they are on this market. [63]

TESTIMONY OP WILLIAM JENKINS, FOR
PLAINTIFF.

WILLIAM JENKINS, a witness produced on

behalf of plaintiff, having been first duly sworn,

testified as follows:

My name is William Jenkins. I reside at Mystic^

Iowa. My occupation is merchant. I am 43 years

old. I have been engaged in the retail merchandis-

ing business for twenty-six years, and during that

time have handled hams and bacon. I handled hams

and bacon put up by John Morrell & Company, of

Ottumwa, Iowa, and have handled them ever since

we have been in business, for twenty-six years. The

brands of hams and bacon of John Morrell & Com-

pany that I have been handling for the past twenty-

six years are the Eureka, Airship, and the Pride.

The Pride brand of John Morrell & Company is in-

dicated on the goods by means of a label, and is also

stamped on the skins of the meats. When salesmen

for John Morrell & Company approach me to sell
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hams and bacon, they usually indicate the brand as

Pride, Eureka, and Airship. I always used the

Pride for the better bacon. In ordering these hams
and bacon from John Morrell & Company, we desig-

nate so many Eureka, and so many Pride. Our
customers generally, in calling for MorrelPs hams
and bacon, call for Pride. We didn't use anything

else but the Pride ham. We handled two or three

different kinds of bacon. [64]

Cross-examination.

Q. Do they call for ^^Morrell's Pride" or just

^' Pride" alone?

A. Mostly ^' Pride." They have been educated to

say that. That is what they generally call for.

Q. You do not use the term ^' Morrell 's" in con-

nection with it? A. I hardly ever. [65]

TESTIMONY OF J. E. HALL, FOR PLAIN-
TIFF.

J. E. HALL, a witness produced on behalf of

plaintiff, having been first duly sworn, testified as

follows

:

Direct Examination.

My name is Jacob E. Hall; age 59 years; reside

at Chariton, Iowa; occupation, a clerk in a general

merchandise store. I first went to work for John

Morrell & Company in the fall of 1887, and con-

tinued with that company, with the exception of

about two years, until 1906. In the spring of 1894

I left John Morrell & Company, and, to the best
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of my recollection, I returned in the spring of 1896.

About the year 1892, I became manager of jobbing

sales for John Morrell & Company, and continued

until 1894, After I returned to the company in

1896, my duties were working in the jobbing sales

department under Mr. McClelland, who was man-

ager of jobbing sales. While I was employed by

John Morrell & Company, I know of my own knowl-

edge that the company made shipment to California

of hams and bacon. The first, to the best of my
recollection, happened about the year 1900 or 1901.

The hams and bacon shipped to California by John

Morrell & Company were labeled Iowa's Pride or

Morrell's Iowa's Pride. My idea is that it was ex-

clusively ^'Morrell's Iowa's Pride." I am not cer-

tain that any other brands were shipped by the

company to California. I recall that during my
employment John Morrell & Company had an agent

by the name of Calvin M. Orr, and that Mr. Orr's

firm was known part of the time as Orr & Breedlove.

I remember that for four or five years prior to 1906

hams and bacons were shipped to Calvin M. Orr and

Orr & Breedlove. I remember also that John Mor-

rell & Company made shipments to Harry Bowen,

manager at Seattle, prior to 1906, but just when,

I am not positive. [66]
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TESTIMONY OP RICHARD N. MORRELL,
FOR PLAINTIFF.

RICHARD N. MORRELL, a witness produced
on behalf of plaintiff, having been first duly sworn,

testified as 'follows

:

My name is Richard N. Morrell. I was born Sep-

tember 8, 1856, and have been associated with John
Morrell & Company, the plaintiff, and its predeces-

sors in business, since September 8, 1875. I com-

menced selling goods for John Morrell & Company
in 1880, and continued until 1883, selling hams,

bacon and lard. I traveled out of Ottumwa, Iowa,

and covered all of Iowa, portions of Minnesota,

Missouri and Nebraska, and Illinois. John Mor-

rell & Company, Limited, in 1880, and during the

period from 1880 to 1885, used Pride brand and

Hawkeye brand in connection with the manufacture

and sale of hams and bacon. The leading brand

was pride. After 1885 I was bookkeeper for John

Morrell & Company, then afterwards auditor, and

later purchasing agent. To my own knowledge,

John Morrell & Company have continued selling

hams and bacon under the Pride brand to the pres-

ent time. John Morrell & Company and John Mor-

rell & Company, Limited, and its successors in busi-

ness, have used the name Pride in connection with

the manufacture and sale of hams and bacon, by

burning the ^rand in the skin of the meat, and by

labels on the outside which have the brand on the

package. The labels of the Pride brand reading

^^Morrell's Pride" and ^'Iowa's Pride'' was to desig-
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nate that the meat was from Iowa. In selling hams

and bacon to customers, it was my experience that

the customers, if they wanted the Pride brand,

they called for the Pride ; and if they wanted Haw-
keye brand, they called for Hawkeye. When I

would go into a store to sell goods to a customer,

if the customer wanted Pride, they specified Pride;

if the wanted Hawkeye, they specified Hawkeye.

This book that has been handed me is the journal

used for closing the books at closing period or stock-

taking time. This is in my handwriting. I closed

the [67] books as auditor. I had charge of the

books at closing time for John Morrell & Company.

At this time it would be John Morrell & Company,

Ltd., as the period covered by this book is July,

1893, to September, 1909. On page 118 of this

journal is an entry in my handwriting of the ex-

pense of Cal M. Orr, of Oakland, California. He
was selling agent for the company at that place.

The date of this entry is March 31, 1898. Mr. Orr's

name appears in this book in connection with the

closing up of his accounts, under the entries of

March 31, 1899, September 30, 1899, March 31, 1900,

March 31, 1909, all entries being in my handwriting.

(The book last identified by the witness, and

specially the pages referred to by the witness, being

pages 118 and 496, are here offered in evidence as

Morrell 's Exhibit No. 30.)

(It is stipulated that phototsat copies may be used

in lieu of the originals, with the same force and

effect as though the originals were used.) [68]
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TESTIMONY OP JOHN F. DENEPE, FOR
PLAINTIFF.

JOHN P. DENEPE, a witness produced on be-

half of plaintiff, having been first duly sworn, testi-

fied as follows:

Direct Examination.

My name is John P. Denefe ; 43 years of age ; resi-

dence, Ottumwa, Iowa; occupation. Assistant Su-

perintendent of John Morrell & Company. I have

been continuously in the employ of John Morrell &
Company since June, 1900. I had been employed

by them intermittently three or four years before

that during school vacation. My first employment

with the company was shipping clerk, and as such

shipping clerk know that hams and bacons were

shipped by John Morrell & Company in 1900 and

thereafter to California. I was connected with the

shipping department at that time, and I know we

have had a shipping connection with Orr at Oakland

ever since I have been employed there, and for some

time previous. I also know of one customer that

we used to ship to in Los Angeles, California. We
had a standing order for H. Jevne, located at Los

Angeles, California, The standing order, as I re-

call it, was for thirty pieces of Pride bacon weekly.

My knowledge of this standing order goes back to

1901 or 1902. At that time my duties were weigh-

man—weighing up orders of that kind. At the time

I was so engaged, this special order was on our

books. The reason that I am able to fix 1901 or
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1902 as tlie time that we made shipments of Pride

bacon to Jevne in Los Angeles is this: that we had

at that time two or three of those what we called

far away points. We had special instructions that

they must be given special attention in handling,

also that they be shipped on time. I was respon-

sible at that time in seeing that that order was

weighed up for shipment on the dates that it was

due to be shipped. The bacon that we shipped to

Jevne was indicated as Pride bacon, by being

branded on the skin, and also on the label; on the

parchment wrapper. [69]

Cross-examination.

The wording of the label, as I remember it, was

^'MorrelPs Iowa's Pride."

TESTIMONY OF JAMES M. MAJORS, FOR
PLAINTIFF.

JAMES M. MAJORS, a witness produced on be-

half of plaintiff, having been first duly sworn,

testified as follows:

Direct Examination.

I reside at Ottumwa, Iowa. Until a few months

ago I was engaged as a wholesale confectioner in

Ottumwa. Age 51 years. I was employed by John

Morrell & Company, of Ottumwa, Iowa, from Octo-

ber 18, 1892, until January 1, 1909. During part

of that time I was city salesman for the company.

Just the exact date I cannot say; but it was pre-

vious to 1897. I was also branch house manasrer
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for John Morrell & Company, beginning that em-

ployment in 1897, first at Minneapolis, then at Des

Moines, Iowa, and later at Memphis, Tennessee.

I was a branch manager for the company from

1897 to 1909 at these different place. During that

time I sold to proprietors of retail stores. In ap-

proaching retailers and offering hams and bacons

for sale, I refer to the hams and bacon by their

respective brands, of Pride bacon and hams, and

Eureka bacon and hams. Customers refer to the

brands as Pride bacon and Pride ham. In the

State of Iowa, ^'Iowa's Pride" was used some,

but in territories like Minneapolis, Des Moines,

and Memphis, is was very seldom used. The trade

used the word '^ Pride,'' and seemed to attach very

little significance to Iowa, as used i nthat brand. I

have at times had occasion to wait in retail stores

for an opportunity to make a sale to dealer, and

while doing so have observed that customers, in

purchasing Morrell's hams and bacon, usually re-

fer to MorrelPs products as '^Pride" bacon or

*' Pride" hams, or '^Eureka" bacon or ham, and so

on. I knew Cal Orr, and knew that he represented

John Morrell & Company at Oakland, California.

[70] I fix the date of his going to Oakland as

1897, because he was sent there the same year that

I went to Minneapolis as branch manager. We
left Otumwa, Iowa, about the same time.
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TESTIMONY OF MORGAN T. McCLELLAND,
FOR PLAINTIFF.

MORGAN T. McClelland, a witness pro-

duced on behalf of plaintiff, being first duly sworn,

testified as follows:

My name is Morgan T. McClelland; age 52; I

live at Ottumwa, Iowa, and am Treasurer and

Director of Sales of John Morrell & Company. I

have been connected with John Morrell & Company,

since 1891. The business, when I entered the em-

ploy of this company, was under the name of John

Morrell & Company, Limited. Later John Morrell

& Company, Limited, transferred the business to

Kittery Realty Company, and the Kittery Realty

Company transferred to John Morrell & Company,

a copartnership, and by the copartnership to the

present corporation, plaintiff herein. There was

not at any time any interruption in the conduct of

the business by reason of these transfers, the busi-

ness remaining at the same place, and the officers

of the company were substantially the same as in

the others. I have grown up with the business,

working in various departments—in the operating

department and through the office. For many
years I have been directly in charge of the sales

department. The records of the company were

largely destroyed by fire in 1893. Since that time

it has been our custom to destroy many of our rec-

ords after approximately five years. John Morrell

& Company and its predecessors in business have
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always used specific trademarks, and the principal

brand so used has been '^ Pride" brand. This

Pride brand has been employed by the company

and its predecessors in business by burning such

brand in the skin of meats, and by labels or wrap-

pers, as applied to hams and bacon. Orders com-

ing to John Morrell & Company for smoked meats,

such as ham and bacon, always specify Pride brand.

To show that I refer to the [71] orders. Exhibit

14 herein, which were received by mail from

various customers back in the summer period of

1921. Each order specifies Pride brand. The ter-

ritory covered by those orders was Iowa, Missouri,

Montana, Washington, New York, Connecticut,

Colorado and Kansas. These orders, Exhibit 14,

are but a few of the many orders received during

that period. I would consider them as representa-

tive orders. The orders prior to 1920 have been

destroyed in regular procedure of our business.

Pride band has been the leading brand for our best

quality products. We have various other brands

for our secondary products. I have had charge

of the correspondence of John Morrell & Company

and its predecessors regarding sales of ham and

bacon to their customers, and it was our practice,

in indicating brands used on hams and bacons in

quoting prices for the same to customers, to specify

by the brand name, such as Pride brand. On some

of the labels and in the skin brands, some of them

read Morrell's Iowa's Pride, and some Morrell's

Pride. It is the common practice of packers of



74 John Morrell & Company

(Testimony of Morgan T. McClelland.)

ham and bacon to precede the trademark or brand

with their own name, such as Swift's Premium;

Sinclair 's Fidelity ; Morris ' Supreme ; Morrell 's

Pride; Cudahy's Puritan, etc. It is my under-

standing that the use of the word ^'Iowa's" by

John Morrell & Company was merely a descriptive

term. I am personally acquainted with Mr. Orr,

and know that he was the agent for the company in

Oakland, California, and know that we started

shipments to him in 1897. We also had customers

who quite regularly sent in mail orders from Cali-

fornia, and the brand indicated on these shipments

of hams and bacon to California, prior to 1897, was

the Pride brand, and the hams and bacon which

were shipped to Mr. Orr in 1897 were the Pride

brand. The shipments to California have been

made continuously from that time to date. Some

of these shipments have gone to Los Angeles, Cali-

fornia. John Morrell & Company at the [72]

present time are shipping approximately 200 cars

per year to California of its Pride brand of prod-

ucts, and this volume of business has been for ap-

proximately the last five years. John Morrell &
Company maintain branches at Spokane and Seat-

tle, and have resident salesmen at Portland, Ore-

gon. The branches were opened at Spokane and

Seattle about 1904. Prior to 1904, John Morrell

& Company received mail orders for hams and

bacon under the Pride brand from Washington

and Oregon, and the hams and bacon so shipped
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on said mail orders were marked under the Pride

brand.

Cross-examination.

Part of the time the hams and bacon were

marked '^MorrelPs Iowa's Pride," and part of the

time ^'MorrelPs Pride." Iowa is a geographical

term indicating a product made in Iowa. Morrell's

is used in the same customary way as Armour's,

Star or Swift's Premium. The word ^'Morrell's or

^^ Dakota's" or ^'Iowa's" has always been used

with it in the same sense that we use the w^ord

^^Morrell's" in offering other brands,—Morrell's

Pride, Morrell's Wapello, Morrell's Comet. [73]

TESTIMONY OF ROSCOE D. RODGERS, FOR
• PLAINTIFF.

ROSCOE D. RODGERS, a witness produced on

behalf of plaintiff, having been first duly sworn,

testified as follows:

My name is Roscoe D. Rodgers. I reside at 301

East Pennsylvania, Ottumwa, Iowa. Aged 49.

Occupation, Jobbing Sales Manager for John Mor-

rell & Company. I first entered the employ of

John Morrell & Company August 21, 1901, first as

stenographer, then transferred to the credit and

collection department, then to the sales department,

and have been in the sales department approxi-

mately eighteen years. My various duties have

brought me in contact with the salesmen of John

Morrell & Company and with the customers of
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said company, and also in direct contact with the

correspondence coming to said company. It has

been the regular practice or rule of the company to

destroy records after a certain period of time, this

period being comparatively short. The period de-

pends upon the nature of the records. During the

course of a year, John Morrell & Company have

thousands of customers, and naturally they receive

many orders and letters, and mail many invoices,

bills and letters. The carbon copy of a letter ad-

dressed to R. C. Smith, Ottumwa, Iowa, and signed

John Morrell & Company, dated November 8, 1917,

and marked Morrell's Exhibit No. 13, which I have

before me, was dictated by me. Similarly, I also

identify Exhibits Nos. 14 and 15. They are repre-

sentative of other numerous orders received by

John Morrell & Company ordering hams and ba-

cons. The brands designated in these orders are,

for instance. Pride hams. Airship bacon, Pride

bacon, Allrite brand bacon. It has been the gen-

eral custom of the trade and salesmen, when order-

ing, to specify the brands, for instance, Pride

brand of hams and bacon, or Wapello bacon. It is

the general custom to use the brand name ^' Pride"

for the first quality product. When I first entered

the employ of the company, it was making [74]

shipments of hams and bacon to California, to

Calvin Orr, and the company has continued to make
shipments of Pride ham and bacon to California

since 1901 to the present time.
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Cross-examination.

The complete label on Pride hams and bacon, the

wording in 1901, as I remember, was Morrell's

Iowa's Pride. I would say that ten years ago it

was Morrell's Iowa's Pride, and fifteen years ago

the same. In a majority of cases it was Morrell's

Pride or Morrell's Iowa's Pride.

TESTIMONY OF T. GEORGE McELROY, FOR
PLAINTIFF.

T. GEORGE McELROY, a witness produced on

behalf of plaintiff, having been first duly sworn,

testified as follows:

My full name is Thomas George McElroy; 50

years of age; reside at Ottumwa, Iowa; occupation,

advertising manager of John Morrell & Company.

I have been in the employ of the company since

1895, with an interval of six years, between 1903

and 1909, when I was away from Ottumwa part of

the time. I was first employed in the local ship-

ping department as shipping clerk, then in the

paymaster's department, then in the local shipping

department as foreman, and from 1899 to 1903 as

purchasing agent; and from 1909 to the present

date have been manager of the advertising depart-

ment, and also have had charge of the canning

department. My various duties with the company

have given me a knowledge of the brands and

trademarks that are employed by the company in

connection with the manufacture and sale of its
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packing-house products, such as smoked meats

lard, and other products. When I first came with

the company in 1895, the company was using as

trademarks or brands '^ Pride," ^^ Wapello,"

^^Dove," and ''Eureka." In 1915 the principal

brand of John [75] Morrell & Company was

Pride brand, which was used principally upon hams

and bacon. The company also uses the Pride

brand on lard, sliced bacon, chili con carne, corned

beef, and other products. I here produce a stencil

impression showing the manner of using ''Pride"

' brand in connection with the goods I have just men-

tioned.

(The stencil impressions produced by the witness,

17 in number, are attached together as one ex-

hibit and introduced in evidence as MorrelPs Ex-

hibit No. 31.)

Mr. WEYL.—That is objected to as incompetent,

irrelevant and immaterial, referring, as it does, to

the name "Morrell's Pride" and not to the word

"Pride" alone.

The COURT.—The Court has in mind your ob-

jection. It will be overruled and an exception may
be noted.

The WITNESS.—John Morrell & Company,

Limited, were using the word "Pride" as a trade-

mark on hams and bacon when I first went into its

employ in 1895, and the successors in business of

John Morrell & Company, Ltd., and the copartner-

ship, continued the manufacture and sale of hams

and bacon and used the Pride brand, Wapello,
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Eureka, and some others. The Pride brand was

used by John Morrell & Company and its predeces-

sors in connection with the packing and sale of

hams and bacon, by burning in the skin on each

piece; also used on printing and lithographing

labels and wrappers. I have a distinct recollection

of using ^^ Pride" skin brands and ^'Pride" labels

for their first grade meats. I also hold in my hand

certified copies of invoices from the United States

Printing & Lithographing Company covering pur-

chase of labels from them under date of April 13,

1894. This invoice has reference to furnishing

200,000 assorted meat labels, some of w^hich the

letter indicates were ^^ Pride" labels.

(The letter of the United States Printing &
Lithographing Company, with copies of invoices

attached, showing purchase of [76] labels by

John Morrell & Company, as referred to by the

witness, is here offered in evidence as Morrell's

Exhibit No. 32.)

My knowledge as to further purchases of labels

from the United States Printing & Lithographing

Company is limited only to the regular records in

our business, and to further information which we

obtained from the United States Printing & Litho-

graphing Company in their letter of November 9,

1922, to which the certified invoices were attached.

In 1899 I became purchasing agent for John Mor-

rell & Company, and I purchased labels and other

supplies. Amongst these labels were labels bear-

ing the Pride brand of John Morrell & Company



80 John Morrell & Company

CTestimony of T. George McElroy.)

for use on hams and bacon. These labels so pur-

chased were used on shipments of hams and bacon.

The advertising done by John Morrell & Company

in exploiting hams and bacons under its Pride

brand, has been principally through the medium

of display cards, calendars, labeled packages, bul-

letin boards, and to some extent in Good House-

keeping. Since 1909, exclusive of the use of the

lithographed labels, up to the present time, John

Morrell & Company have spent many hundreds of

thousands of dollars in advertising. The purpose

of such advertising has been to educate the public

to call for our first grade meat by brand name,

namely. Pride brand. I herewith produce a copy

of our ink stamp such as we use for skin branding

hams and bacon, etc., MorrelPs Exhibit No. 27. I

also produce a copy of our box stencil, which boxes

are used for shipping hams and bacon. This sten-

cil reads ^^Morrell's Pride Hams and Bacon."

(The impression on paper produced and identi-

fied by the witness as an impression of a stencil for

marking on the outside of boxes, is herewith of-

fered in evidence as Morrell's Exhibit No. 33.)

I herewith produce three labels showing the man-

ner in which John Morrell & Company uses its

^^ Pride" brand on labels [77] connection with

its packing and selling of its hams and bacon and

lard, as distinguished from stencil impressions.

(The three labels produced by the witness are

offered in evidence as Morrell's Exhibit No. 34.)

Mr. WEYL.—Objection is made to the introduc-
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tion of Exhibits 32, 33 and 34, on the ground that

the same are incompetent, irrelevant and imma-

terial, referring to the name ^'MorrelFs Pride,"

and not to the word ^^Pride" alone.

The COURT.—Yes; I will sustain that objection.

There is no use of accumulating such a mass. The

objection is sustained.

Mr. LYON.—Note an exception.

The WITNESS.—Our records show that our

customers designate our first grade of meats by the

use of the brand name Pride in their orders, and

our records also show that employees in the sales

department refer to Pride brand hams and bacons

in their correspondence as Pride brand, an not

^^ Iowa's" or ^^ Dakota's" Pride. In corroboration

of this last statement, I refer you to Morrell's Ex-

hibits Nos. 13, 14 and 15. My observation is that

it has been the custom of competitors and salesmen

of competitors, in referring to the hams and bacon

which John Morrell & Company sells under its

Pride brands, to refer to our first grade meats as

^^ Pride" brand hams and ^^ Pride" brand bacons.

I have before me a letter from E. Kahn's Sons'

Company, Cincinnati, Ohio, wherein they, in reply

to a communication from us complaining against

their use of '^ Pride" as a brand name for hams

and bacon, agree to discontinue the use of this

name on their products. I also have before me a

letter from the Illinois Meat Company, Chicago,

which is a reply to a letter from us complaining

relative to their use of the name ''Illinois Meat
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Company's Pride." This letter is dated Novem-

ber 21, 1922. I also have a letter, dated January

10, 1922, from the Albia [78] Packing Company,

Albia, Iowa, agreeing to discontinue the use of the

name ^^ Albia Pride." Also a letter from the Rapid

City Packing Company, of Rapid City, South

Dakota, in response to a communication from us

objecting to their use of ''Pride" as a part of

their brand name, and agreeing to withdraw their

application for registration of their brand name,

''Pride of the Hills." These letters I have taken

from our office files, where they have been since

their receipt by my company. They were received

on the dates appearing on the same.

(The correspondence produced by the witness is

attached together as one exhibit and introduced in

evidence as Morrell's Exhibit No. 35.)

Mr. WEYL.—That is objected to as incompetent,

irrelevant and immaterial.

The COURT.—Sustained.

Mr. LYON.—Note an exception.

The WITNESS.—John Morrell & Company, the

complainant herein, had an interference in the

United States Patent Office, No. 48,726, with the

application of Arnold Brothers, Incorporated, and

the registration of Becker Provision Company, and

the registration of V. W. Joiner, and the registra-

tion of Tennessee Packing and Stockyards Com-

pany. Arnold Brothers, Incorporated, sought to

register Arnold Brothers' Pride. The Becker

Provision Company, Arkansas Pride. V. W.
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Joiner, ^' Pride of Virginia." And the Tennessee

Packing & Stockyards Company, Tennessee Pride.

The Patent Office decided the interference in favor

of John Morrell & Company, and entered judgment

against Arnold Bros., Incorporated, and the other

parties to the interference.

(The certified copy of the decision of the Ex-

aminer of Interference at the United States Patent

Office, Interference No. 48,726, is here offered in

evidence as Morrell's Exhibit [79] No. 36.)

Mr. WEYL.—That is objected to as incompetent,

irrelevant and immaterial. The record shows on

its face no contest. It is a mere perfunctory trans-

action, and the mere fact there has been an adjudi-

cation in the Patent Office in interference is not

evidence in this court as to whether or not there is

an infringement.

The COURT.—Interference by whom? Your

people ?

Mr. WEYL.—No, your Honor.

The COURT.—I can't see that it is material.

Mr. WEYL.—They were not a party to the trans-

action at all.

The COURT.—It may be introduced. The ob-

jection will be overruled.

Mr. WEYL.—Note an exception.

The WITNESS.—The purpose of John Morrell

& Company in using the word ^^ Iowa's" or ^^ Da-

kota's" on the labels was that these words were

used as geographic names, merely for the purpose

of indicating the origin, ''Pride" being considered
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the outstanding and essential feature of the brand.

The words ^'Iowa's" and '^Dakota's" appear only

on meats produced in plants located in the respec-

tive states. I here produce a letter from Messrs.

G. A. Weigand & Company, written by G. A.

Weigand under date of December 11, 1922, ad-

dressed to John Morrell & Company, Ottumwa,

Iowa. The Mr. Thomas D. Foster mentioned in

that letter was the head of our business in Ot-

tumwa from 1877 to his death, in 1915. Mr. John

H. Morrell, mentioned in that letter, was vice-presi-

dent of John Morrell & Company prior to 1915, and

president thereafter to the time of his death, in

1921. Both Mr. Foster and Mr. Morrell made fre-

quent visits to New Orleans, as Messrs. G. A.

Weigand & Company were large sales agents of

ours there, having handled our products continu-

ously [80] since 1894. This letter was received

by the company December 14, 1922, and ever since

that time has been in the files of the advertising

department at Ottumwa, under my personal charge.

(The letter produced by the witness is here of-

fered in evidence as Morrell's Exhibit No. 37.)

Mr. WEYL.—That letter is objected to as sec-

ondary, and furthermore, it is incompetent and im-

material to the issues in this case.

The COURT.—Sustained.

Mr. LYON.—Note an exception. And an excep-

tion will be noted to each of the rulings which are

adverse to the plaintiff?

The COURT.—It may be.
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The WITNESS.—It is my positive conviction

that such similarity of brands would offer an ex-

cellent opportunity for a dealer to substitute meats

under the Hauser ^' Pride" brand for Morrel's

^^Pride" brand. I base this conviction upon re-

ports that are frequently sent in to this office, indi-

cating such substitution. Generally speaking, re-

tailers don't like to admit that they don't have a

particular article called for by the customer, and

many of them are ready to take advantage of an

opportunity to play on words or brand names and

substitute other products for the one which they

know the customer really wants. It is my obser-

vation that the customer doesn't remember all de-

tails of a brand name made up of more than one

word. They remember most clearly the outstand-

ing names or name ; and in the case of such brands

as ^^Hauser 's Pride," ^^Arnold Brothers' Pride,"

*^Arkansas Pride," '^Morrell's Pride," I question

whether the trade, or purchasing public, would be

able to recall the entire name. And I believe they

would be influenced by the outstanding presence of

the word ^^ Pride."

In 1906 I made a trip to the northwest portion

of the United States, stopping at Spokane and

Seattle and Oakland [81] amongst other cities

en route. At each of Spokane and Seattle I found

branches of John Morrell & Company in operation.

At Oakland, I found Calvin M. Orr doing an ex-

tensive business, making a specialty of Morrell 's

products. He featured our ^' Pride" brand meats.
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I now produce three notices from the Commis-
sioner of Patents that the certificates of registration

of Becker Provision Company for the name ^^Ar-

kansas Pride"; the registration of V. W. Joiner

for ^^ Pride of Virginia," and the registration of

Tennessee Packing & Stockyards Company for

^'Tennessee Pride/' as trademarks for ham and

bacon, have been cancelled.

(The three notices from the Commissioner of

Patents, just produced by the witness, are attached

together as one exhibit and offered in evidence as

Morrell's Exhibit No. 38.)

Mr. WEYL.—That is objected to as incompetent,

irrelevant and immaterial. The record shows on

its face no contest. It is a mere perfunctory trans-

action. The mere fact there has been an adjudica-

tion in the Patent Office in interference is not evi-

dence in this court as to whether or not there is an

infringement.

The COURT.—It may be introduced. The ob-

jection will be overruled.

Mr. WEYL.—Note an exception.

The WITNESS.—To my personal knowledge,

John Morrell & Company, Limited, was shipping

hams and bacons to California on or before 1899.

I base this statement upon the fact that I was em-

ployed in the shipping department prior to 1899,

and in 1899 I became purchasing agent for the com-

pany, and observed such shipments. John Morrell

& Company have a stencil for producing the impres-

sion reading ''Pride Brand Bacon," as shown on
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Exhibit No. 29, and a burning brand for produc-

ing the words ''Pride Brand," as shown on Exhibit

29-A. The stencil and [82] burning brand have

been used by John Morrell & Company in stamping

meats and bacon, and stenciling boxes for the ship-

ment of hams and bacon manufactured and sold by

the complainant. In the year 1924, John Morrell

& Company expended approximately $2,500.00 in ad-

vertising in a Los Angeles paper our ''Pride" prod-

licts, these advertisements making special mention

of our proprietorship of the "Pride" trademark

and our registration of that mark. The entire

United States has been covered by John Morrell &
Company in expenditures of hundreds of thousands

of dollars in advertising "Pride" hams and bacon.

Cross-examination.

Referring to Exhibit No. 21, that is the impres-

sion of the entire marking used upon boxes. I have

received information from our local representative

that persons have been misled into purchasing ham
and bacon put out by the Hauser Packing Com-

pany, believing it to be put out by our company.

I have no personal knowledge, however. [83]

TESTIMONY OF THOMAS POSTER MOR-
RELL, FOR PLAINTIFF.

THOMAS FOSTER MORRELL, a witness

called on behalf of plaintiff, being first duly sworn,

testified as follows:

My name is Thomas Foster Morrell ; age 40 ; busi-
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ness, clothing salesman for Emporium, and reside

in San Francisco, California. I was bom and

raised in Ottumwa, Iowa, and as a schoolboy worked

for John Morrell & Company during vacation time.

After I finished my education, I went to work for

the Company. In the latter part of 1905 I went to

Los Angeles as sales representative for John Mor-

rell & Company, selling their various products to

the trade. Products sold by me were mostly
^ ^ Pride '^ hams and bacons. I remember selling to

one concern on Pico Street. The man's name, as

I remember it, was Sydo. I was only a youngster

at that time, and Mr. Sydo tried to help me along.

I remained in the employ of John Morrell & Com-
pany until the first part of 1907. My duties while

in Los Angeles as a representative of the company

were to sell the products, and seeing that the prod-

ucts were delivered when received from Ottumwa;

and if a man was behind in his payments, I called

around to collect. Practically all of the products

that I sold in 1906 and 1907 in Los Angeles were

hams and bacon under the brand of ^^ Pride'' hams

or ^^I P" hams, or '^I P" bacon. There were three

different brands, as I remember, of hams and bacon,

and they were specified by the word—now the first

quality was known as ^' Pride," the second was

^^ Wapello," and the third ^^ Peacock," and it may
have been the second '^Peacock" and the third

^'Wapello," and the only thing that I sold or re-

member of selling the greater portion of was

^' Pride" hams or ^^I P" hams and bacons.
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Cross-examination.

I would go in to a man the first time and I would

try to sell him '^ Pride'' ham or ^^ Pride" bacon,

and then it would shorten up to where it was ''IP"
ham or ''I P" bacon. The only answer I can give

you is this: That I never sold any of the [84]

first quality meats of John Morrell & Co. that did

not have the w^ord ''Pride" on them; whether it

had "Iowa" or not I cannot answer. I do not re-

call when the brand was changed. I have not been

connected with the company in any way for some-

thing like sixteen years. There are lots of words

on the label besides "Pride." I recognize Plain-

tiff's Exhibit 10 as a label used by John Morrell &
Company, and that label is similar to the label used

by me at the time I was selling bacon in Los Ange-

les. As to the wording, I cannot be sure about it,

of course. Regarding Plaintiff's Exhibit 12, I can-

not remember whether just these three words were

branded or burned on the skins of the ham that I

sold in Los Angeles.

TESTIMONY OF CALVIN M. ORR, FOR
PLAINTIFF.

CALVIN M. ORR, a witness called on behalf of

plaintiff, being first duly sworn, testified as fol-

lows:

My name is Calvin M. Orr; age 58; reside at 428

Euclid Avenue, Oakland, California. My business

is wholesale provisions. Have resided in Oakland,
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California, for 29 years, and during all that time

have handled, among other products, John Morrell

& Company's products. I have known of John
Morrell & Company for 45 years, and at one time

was in their employ, approximately from 1881 to

1887. In 1881 I was employed in the packing de-

partment, in the general roustabout gang, for John
Morrell & Company. Then I was sent to Number
One Meat Market. I was cashier there for several

years. Then 1 went back to the packing house in

the office; was on the billing desk. I am not posi-

tive whether it was in 1887 or 1888 that I left John

Morrell & Company and went to work for the Mil-

waukee Railroad. I was with the Railroad Com-

pany a couple of years, and then I went down into

Missouri and went into business for myself. I

came to Oakland, California, in 1897, where I en-

gaged in the business of selling John Morrell &
Company's '^ Iowa's Pride" meats [85] on a

commission basis, and have continued to sell John

Morrell & Company's '^ Pride" meats up to date.

I sold such meats on a commission basis until 1913.

Since 1913 I have been purchasing the goods out-

right and reselling. Since 1897 to the present time,

I have sold John Morrell & Co/s products under

the brand ''Morrell's Iowa's Pride," until the time

the name w^as changed to ^'Morrell's Pride"; and I

have sold ^' Morrell 's Pride" since that time. I

have also handled ''Eureka" and ''Comet" brands.

Ninety per cent of the Morrell products we sell is

"Morrell's Pride" meats. The 'M?ride" brand is
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sold as their fancy ham or bacon, whichever it may
be. It has been my experience, in dealing with the

trade, that when a customer wants John Morrell &
Company's best grade of meats, he generally speci-

fies ''Pride." The word ''Iowa's" or "Morrell's

Iowa's" or " Morrell 's" is sometimes used; but in

the majority of cases it is not used in the ordering

of fancy ham and bacon. They ask for "Pride."

They know that they are talking about Morrell's

when they talk "Pride." During the period from

1897 up to the present time I have covered the en-

tire state with sales of Morrell's products, under the

different brands that I have mentioned. John Mor-

rell & Company have applied their marks to their

products sold by branding and by label. By
"branding" I mean burning into the skin of the

ham or bacon—what you would call a skin brand,

burn brand. I recognize Morrell's Exhibit No. 18

as a letter written on one of our letterheads. I am
acquainted with the signature to said letter, and

know that it is Mr. Breedlove's signature. Mr.

Breedlove was a partner of mine at the time this

letter was written. The letter was written in due

course of business. It has been the custom of my-

self and also the custom of the firm of Orr & Breed-

love to display on our letterhead advertising John

Morrell & Company's products. I have been ac-

quainted with Richard N. Morrell for 45 years. I

have known James M. Majors 35 years. I am also

acquainted with Morgan T. McClelland, and know

that he is sales manager—has charge of the sales
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department of John [86] Morrell & Company.

I am also acquainted with T. George McElroy, and
know that he is in charge of the advertising de-

partment of John Morrell & Company.

Cross-examination.

I have no advertising matter or literature refer-

ring to ^X^omet" brand, or the ^'Eureka" brand,

which I have mentioned in my testimony. I have

some labels of the ^'Eureka" brand hams. I now
hand you a label in the shape of a heart, with a yel-

low border.

Mr. WEYL.—I will offer it in evidence and ask

that it be marked Defendant's Exhibit '^A.'^

The WITNESS.—I commenced selling ''Mor-

relPs Iowa's Pride" products in California south

of Tehachapi around 1904 or 1905,—in Los Ange-

les and San Diego. One of the firms sold was Peter

Young and George Young, known as Young's Mar-

ket. I have a considerable amount of advertising

matter, calendars, labels and pictures supplied by

John Morrell & Company, which I use in connec-

tion with advertising the products of John Morrell

& Company.

Mr. F. S. LYON.—It is stipulated and agreed

in this case that the photostat copies of H. Hevne

& Company's catalogs of April, 1900, page 12,

Nos. 5 and 6 ; May, 1901, page 12, No. 7 ; June, 1900',

page 10, No. 8 ; and September 8, 1902, page 9, No. 9,

be introduced in evidence in the trial of this cause

with the same force and effect as the originals ; and
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that said catalogs were printed and published at

the times stated thereon by H. Jevne & Company,

wholesale and retail grocers of Los Angeles, Cali-

fornia; that the goods mentioned or shown on the

said pages of said catalogs were carried in stock

by the said firm of H. Jevne & Company, and sold

and offered for sale in Los Angeles, California, at

said times.

I will ask that these five catalogs, numbered 5, 6,

7, 8 and 9, referred to in the stipulation, and the

pages attached, [87] be received in evidence as

Morreirs Exhibits 42, 43, 44, 45 and 46.

The COURT.—These goods were sold during

what time?

Mr. LYON.—The first sale that is shown is April,

1900, by these catalogs.

The COURT.—And to when.

Mr. LYON.—The stipulation does not show con-

tinuity. This is just for the purpose of showing

the sales, and for the Court's information the list-

ing. While it is not exactly identical each time

with regard to Morrell, it is ^'Morrell's Pride of

Iowa" or listed as ''MorrelPs Iowa's Pride."

Q. I call your attention to a number of calendars

and pictures and posters in the office here where this

deposition is being taken, and I will ask you if you

recognize them? A. I do.

Q. Calling your attention to one that is directly

in, front of you on the west wall of this office, will

you just read into the record what is on the first

line at the top of that poster ?
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A. '^MorrelPs Pride.''

Q: And that's all on one line?

A. All on one line.

Q'. And there is a long line drawn under those

two words, passing back of the hair of a girl pic-

tured on that poster? A. Yes, sir.

Ql And on the left-hand lower corner of that

there is a figure of a wrapped ham, is there not?

A. Yes, sir.

Q. And will you just read the first line on the red

heart that is on that figure of a ham?
A. ''Morrell's Pride."

Q. Now, on the right-hand side there is a figure

of a [88] wrapped bacon, is there not?

A. Yes, sir.

Q. There is a heart in the middle of that, is there

not? A. Yes, sir.

Q. A red heart ?

A. Yes, sir; and a boy with a basket.

Q. Will you read the first words that are at the

top of that heart on that bacon?

A. ''Morrell'^ Pride."

Q. The '' Morrell 's Pride" is all on one line?

A. Yes, sir.

Q. And with that long line drawn completely

across and underneath those two words?

A. Yes, sir.

Q. Now, will you look at any other figure on that

poster where the same words are found—is there

another? A. There's a sliced bacon.

Q. Well, is there a heart on that sliced bacon?
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A. Yes, a boy on the heart with a basket on his

arm.

Q. Do the same words appear on that, in the same
manner? A. The same.

Q. Now, I call your attention to a fancy advertise-

ment in the northeast corner of this office where

this deposition is being taken ; will you just state in

your own words what that is called?

A. It says ^^ Specify MorrelFs Pride"

—

Q. No, what is that object called—^what class of

advertising is it—is it a poster or what is it called?

A. No, that's not a poster, that's a display card.

Q. Display card. A. Yes.

Q. Now, does that display card show any brand

thereon? [89]

A. You have reference to the one sitting up on

the filing cabinet?

Q. On the top of the filing cabinet, yes, sir.

A. Yes, it says, ^^ Specify Morrell's Pride." It

has a ham on one side and a bacon on the other.

Q. A ham on one side and bacon on the other, and

the figure of the ham has a heart on it, as testified

to, and the figure of the bacon on the other side has

a heart on it ? A. Yes, sir.

Q. And in between those two figures of the ham

and the bacon, just read the words—there are some

words in red letters, are there not—in large red

letters ?

A. Yes; ^^ Specify MorrelPs Pride. Be Satis-

fied."

Q. And the words '^Morrell's Pride" are all on



96 John Morrell & Company

(Testimony of Calvin M. Orr.)

one line running diagonally upwards from the lower

end to the top

—

Mr. EICHMOND.—From left to right.

Mr. WEYL.—From left to right?

A. Yes, sir.

Q'. And there is a long red line drawn under the

two words? A. Yes, sir.

Q. And that line is similar—the letters in ^^Mor-

rell's Pride" and the line drawn thereunder is

similar to the lettering and the line appearing on

the heart which you have described and which is

on the label of the hams and the bacons, is it not?

A. Yes, sir.

Q. Except as to color ?

Mr. EICHMOND.—This one is white and that

one is red.

Mr. WEYL.—Yes. Q. Now, referring to a calen-

dar on the east wall. Will you state whether or not

that is a form of advertising used by the plaintiff ?

A. It is.

Q. And will you read the first words at the top of

the [90] calendar into the record?

A. ^'Specify Morrell 's Pride. Mother's Favor-

ite."

Q. Yes, and the words ^^ Morrell 's Pride" are, in

so far as the form of the lettering is concerned,

exactly in the same form as the words '^Morrell's

Pride" on the heart used on the label of the hams

and the bacons, is it not?

A. Exactly as it appears on the

—
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Q. And has exactly the same kind of a line drawn
from right to left from the letter ''e'' in ^' Pride,"

completely undex those two words; is that right?

A. Yes, sir.

Q. Now, have you at any time ever sold any of

the plaintiff's products which were either stamped

with the word ''Pride" alone, on hams or bacons,

either on the skins or on the labels ?

A. Not to my knowledge.

(Plaintiff rests.)

TESTIMONY OF FRANK N. HAUSER, FOR
DEFENDANT.

FRANK N. HAUSER, called as a witness on

behalf of the defendant, being duly sworn, testified

as follows:

I reside at Los Angeles, California, and an an

officer of the Hauser Packing Company, defendant

herein.

Mr. WEYL.—Will it be stipulated, Mr. Lyon,

that the Hauser Packing Company, a corporation,

was incorporated in 1904 ; I so state that it was and

have a copy of the articles.

Mr. LYON.—Yes; so stipulated.

The WITNESS. — I started work originally

around 1900 for Julius Hauser, who was then con-

ducting the business. In 1904 the company was

incorporated as the Hauser Packing Company.

Julius Hauser was engaged in business in the State

of California for fifty years, and in Los Angeles
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45 years, before the [91] incorporation of Hauser

Packing Company. The business of the Hauser

Packing Company was from its inception the meat

business, then slaughtering, and since 1904 it has

operated as a packer. In 1907, after considerable

thought, Hauser Packing Company adopted

^^ Hauser 's Pride'' for its best grade of products.

This was done at a meeting of the board of direc-

tors, attended principally by my brothers and the

superintendent. By my brothers, I mean E. C.

Hauser, H. J. Hauser, and L. A. Hauser, who were

all connected with the business at that time. We
cautiously tried to select a name that no one else

had, that is, to the best of our knowledge, and each

one of us made suggestions as to a name, and one

of them was '' Hauser 's Pride," indicating that it

was our first grade and the pride of our smoked

meats that we produced. At that time I had no

knowledge that ''Morrell's Iowa's Pride" was

known on the market in Los Angeles. Since 1907

we have expended close to $100,000.00 in advertising

our products. Our leading brand was ^^ Hauser 's

Pride." We do not feature any of the rest of the

brands, as they are second and third brands. The

pamphlet that I have was printed in 1907, and was

prepared by Kingsley-Mason.

(The pamphlet just identified by the witness is

offered in evidence as Defendant's Exhibit 47.)

The large scrap-book that I have in my hand

is a book for the filing of all our labels of dif-

ferent products. On the first page is a paper
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bearing the words ''Hauser 's Pride, Ins. & Psd.

Est. 120." That is our brand for Hauser 's Pride

hams and bacon. The next one, directly under-

neath the one just mentioned, bearing the words

'' Hauser 's Pride," is a burning brand, and the

one directly under that is also a burning brand

bearing the name ^' Hauser 's Pride." The rubber

stamp on the first paper that I have just men-

tioned, reading ^^Bureau of Animal Industry,

March 21, 1916, Approved," etc., is the stamp of

approval by [92] the Department of Agricul-

ture at Washington, D. C, that it is necessary to

obtain before we were able to use any stamp on

any particular goods. This curved paper, bear-

ing the words in violet ink, ^^ Hauser 's Pride,"

and on the reverse side the stamp ^^Approved, Bu-

reau of Animal Industry, June 12, 1913, F. M.,"

and so on, is a rubber stamp that was used pre-

vious to the time that we began using a burning

stamp. It was an ink stamp which it was neces-

sary to get approved in a like manner as the burn-

ing brand. On page 12 of this same book is a blue

label with the white words ^^Hauser 's Pride" and

so forth on it, and on the back the rubber stamp

^^Approved, Bureau of Animal Industry, June 12,

1913, P. W. M." This was one of the labels that

was used by the Hauser Packing Company at the

date the rubber stamp bears. Eeferring to an-

other label on the lower right-hand corner of page

12, ^^Hauser 's Pride Bacon," and another one below

that, '' Hauser 's Pride Ham," bearing the rubber
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stamp dated June 19, 1918, those were labels used

generally at that time by the Hauser Packing Com-

pany.

(The prints and labels just identified by the wit-

ness are introduced in evidence and marked Defend-

ant 's Exhibit No. 48.)

I have here also an advertising pennant which

Hauser Packing Company used at food shows and

demonstrations and for advertising in retail mar-

kets. It is a green felt pennant, with the words

^^Hauser 's Pride" printed thereon, and a ticket

bearing a rubber stamp, ^^ Approved, Bureau of

Animal Industry, September 25, 1914, F. W. M.,

53." These pennants were used very extensively

by Hauser Packing Company, and altogether some

50,000 of them were used.

(The pennant last referred to by the witness is

introduced in evidence as Defendant's Exhibit

49.)

This pennant was used in connection with adver-

tising Hauser 's Pride brands of hams and bacon,

and for a period of about two years. The pamph-

lets marked Defendant's Exhibit 47 [93] were

mailed to the trade and to individuals for the pur-

pose of advertising, and these were mailed out

quite extensively, and the number would run into

the thousands. The general business of Hauser

Packing Company since 1907 has been between

six and seven million annually.

Mr. WEYL.—Q. What portion, approximately,
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if you know, has been the business of Hauser 's

Pride hams and bacons?

Mr. LYON.—^We object to that on the ground

it is incompetent and no foundation laid, the wit-

ness not having qualified to answer the question.

The COUET.—Overruled.

Mr. LYON.—An exception.

The WITNESS.—I wouldn't want to make a

statement. I wouldn't be certain enough. The

Hauser Packing Company engaged in business in

other places than in Los Angeles, California, prin-

cipally in Southern California, and some in North-

ern California. We did during that time ship into

Arizona and New Mexico.

TESTIMONY OF MARSHALL S. ANDERSON,
FOR DEFENDANT.

MARSHALL S. ANDERSON, called as a wit-

ness on behalf of the defendant, being duly sworn,

testified as follows:

I live at 1175 Victoria Avenue, Los Angeles,

California. I am auditor of the Hauser Packing

Company, and have been connected with that com-

pany since 1905. When I first became connected

with the Hauser Packing Company, it was not

at that time using Hauser 's Pride in connection

with any of its goods. Hauser Packing Company

did not use Hauser 's Pride in connection with any

of its goods for approximately two years after

I went with them. The organization wanted to
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classify their smoked meats, and in order to do so

they picked out the choice cuts and looked for a

name for the choice cuts, and they decided on

Hauser's Pride as being the name to be used. Re-

ferring to [94] Referring to Defendant's Ex-

hibit 47, I first saw this pamphlet in either the

latter part of 1906 or the early part of 1907. I

was detailed to work with the photographers and

the printer to get out the pamphlet. I prepared

the pamphlet, and after it had been printed mailed

copies to the trade, and gave them to solicitors to

give to the trade, and mailed out copies generally

for advertising purposes. I don't remember the

exact number of these pamphlets, but there were

several thousands. From time to time the Hauser

Packing Company have advertised in other ways,

other than in the form of the pamphlet, its hams

and bacon as Hauser's Pride. They have adver-

tised in newspapers, with pennants, and in street-

cars, and by demonstration. By demonstration, I

mean at shows, probably having booths and having

a man there to demonstrate and give away samples

of the hams and bacon, and exhibiting the banners.

I now produce a card which was used in street-cars,

and also given to the trade by salesmen.

(The card just identified by the Avitness is intro-

duced in evidence as Defendant's Exhibit No. 50.)

I do not recall how many of these cards were

printed. There must have been quite a number, be-

cause they were used for the street-car advertising

and also for every salesman to take out and dis-
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tribute amongst the trade. I now produce a yellow

booklet with the cover ''Children's Prize Color Con-

test/' and so forth, which was a form of advertis-

ing used by the Hauser Packing Company. I

don't know how many of these were used.

(The booklet just identified by the witness is in-

troduced in evidence as Defendant's Exhibit No.

51.)

The name Hauser 's Pride was made known to

the public on the hams and bacon originally by the

label, and the names were also burned on the skins.

From the time Hauser Packing Company used

the words '' Hauser 's Pride" in connection with

its goods, its business ran up to seven million an-

nually. I am unable to [95] answer how much

has been expended by Hauser Packing Company

in advertising its goods bearing the brand Hauser 's

Pride. At the time that I prepared and issued

the pamphlet. Defendant's Exhibit 47, I was ac-

quainted only in a general way with the market

in and around Southern California respecting hams

and bacon. I knew of different brands that were

on the market, but I didn't know of Morrell's

Iowa's Pride or Morrell's Pride being on the

market in Los Angeles at that time. I had never

seen any of Morrell's Iowa's Pride hams or bacon

on the market at that time.

Cross-examination.

I know that John Morrell & Company have a

branch place of business in Los Angeles, Cali-
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fornia. I have never seen personally one of their

packages of Pride hams or bacon. H. Jevne were

the leading wholesale and retail grocers in Los

Angeles in 1905. I was not familiar with the

brands of hams and bacon that H. Jevne carried

at that time. Another one of the prominent re-

tailers and partial wholesalers at that time was

Newberry's in Los Angeles. I did not inquire

what brands of ham Newberry's were carrying at

that time. I did not ascertain whether they were

carrying Morrell's Pride Ham and bacon. Young

Brothers were in business at that time in Los

Angeles and had a retail store on one of the prin-

cipal streets. I did not inquire what brands they

were carrying. I don't know whether any of the

Hauser's inquired or not.

Mr. WEYL.—If your Honor please, I now de-

sire to offer in evidence a copy of a trademark

registered June 1, 1897, by John Morrell & Co.,

Limited, on ham, bacon, and shoulders. No. 30,120.

Mr. LYON.—That is objected to as immaterial

and not the registration sued on. [96]

The COURT.—It will be received.

Mr. LYON.—We reserve an exception.

Mr. WEYL.—I now offer in evidence a copy of

United States Patent Office statement and declara-

tion of John Morrell & Co., of Ottumwa, Iowa, of

trademark for breakfast bacon, No. 128,795, regis-

tered January 13, 1920, showing the words, ^^Mor-

rell 's Pride" in a certain design, and ask that it

be marked as Defendant's Exhibit 53.
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Mr. LYON.—The same objection.

The COUET.—A like ruling.

Mr. LYON.—An exception.

Mr. WEYL.—I now offer in evidence also a

declaration and statement in the United States

Patent Office of John Morrell & Company, of Ot-

tumwa, Iowa, of a trademark for certain named

meat products. No. 113,776, registered October 31,

1916, claiming Dakota's Pride Brand, as Defend-

ant's Exhibit 54.

Mr. LYON.—The same objection.

The COURT.—A like ruling.

Mr. LYON.—An exception. [97]

The foregoing statement of evidence is hereby

approved this 13th day of August, 1926.

MASON, FENWICK & LAWRENCE,
FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff.

BERTIN A. WEYL,
DOCKWEILER, DOCKWEILER &

FINCH,
Attorneys for Defendant.

The foregoing statement of evidence in said cause

is hereby approved this 13th day of August, 1926.

PAUL J. McCORMICK,
District Judge.

[Endorsed] : Filed Aug. 13, 1926. [98] ;
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[Title of Court and Cause.]

STIPULATION AND ORDER FOR FORWARD-
ING ORIGINAL EXHIBITS TO CLERK
OF UNITED STATES CIRCUIT COURT
OF APPEALS FOR THE NINTH CIRCUIT.

IT IS HEEBY STIPULATED by and between

the parties hereto by their respective attorneys that

all original exhibits filed and of record in this

cause shall be transmitted with the certified tran-

script of record on appeal to the United States

Circuit Court of Appeals for the Ninth Circuit

for use on and as a part of the record on plain-

tiff's appeal in said cause from the final decree

therein.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Attorneys for Plaintiff.

BERTIN A. WEYL,
DOCKWEILER, DOCKWEILER & FINCH,

Attorneys for Defendant.

The foregoing stipulation is approved and it is

ordered accordingly.

McCORMICK,
District Judge.

[Endorsed] : Filed July 27, 1926. [99]
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PRAECIPE FOR TRANSCRIPT OP RECORD.

To the Clerk of said Court:

Please prepare and certify to the Clerk of the

United States Circuit Court of Appeals for the

Ninth Circuit, copies of the following, the same to

constitute the transcript on appeal to said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, on plaintiff's appeal from the Final Decree of

July 1st, 1926, in this cause, to wit:

1. Bill of complaint.

2. Answer.

3. Plaintiff's replication to defendant's coun-

terclaim.

4. Memorandum decision filed by Judge Bour-

quin herein dated June 4, 1926.

5. Final decree dated July 1st, 1926.

6. Petition for order allowing appeal.

7. Assignments of error.

8. Order allowing appeal.

9. Bond on appeal.

10. Statement of evidence under Rule 75.

11. Stipulation as to forwarding original ex-

hibits and order thereon.

12. This praecipe.

FREDERICK S. LYON,
LEONARD S. LYON,
HENRY S. RICHMOND,

Solicitors for Plaintiff-Appellant.
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Eeceived a copy of the foregoing praecipe this

23d day of July, 1926.

BERTIN A. WEYL,
Attorney for Defendant. [100]

[Endorsed] : Piled Jul. 27, n26. [101]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Chas. N. Williams, Clerk of the District Court,

of the United States, in and for the Southern

District of California, do hereby certify the fore-

going one hundred two (102) typewritten pages,

numbered from 1 to 102 inclusive, and comprised

in one (1) volume, to be a full, true and correct

copy of the citation, bill of complaint, answer to

bill of complaint, replication to defendant's counter-

claim, decision and memorandum opinion of the

court, decree, assignments of error, petition for and

order allowing appeal, cost bond on appeal, state-

ment of evidence, stipulation and order for for-

warding original exhibits to Clerk of the U. S.

Circuit Court of Appeals for the Ninth Circuit,

praecipe for transcript on appeal in the above

and therein entitled cause, and that the same con-

stitute the record in said cause as specified in the

said praecipe for transcript on appeal, filed in my
office on behalf of the appellant by his solicitors

of record.
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I do further certify that the cost of the fore-

going record is $29.30, the amount whereof has been

paid me by the appellant in said cause.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affi^^ed the seal of the District

Court of the United Siiates of America, in and for

the Southern District of Caxifornia, Southern Divi-

sion, this 14th day of August, in the year of our

Lord one thousand nine hundred and twenty-six,

and of our Independence the one hundred and fifty-

first.

[Seal] CHAS. N. WILLIAMS,
Clerk.

By R. S. Zimmerman,

Deputy Clerk. [102]

[Endorsed] : No. 4942. United States Circuit

Court of Appeals for the Ninth Circuit. John Mor-

rell & Company, a Corporation, Appellant, vs. Hau-
ser Packing Company, a Corporation, Appellee.

Transcript of Record. Upon Appeal from the

United States District Court for the Southern

District of California, Southern Division.

Filed August 17, 1926.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.




